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THE 1940 convention at White Sulphur Springs was a grand 
culmination of the Association’s most successful year. It 


certainly was a grand convention. 

Instead of regarding it as the end of a year, I would like to 
look at it as the beginning of a new year and keep our work for 
the year up to the standard so set. 

Our greatest success can only be obtained by the active par- 
ticipation of all our members in the Association’s work. Among 
the items of work before the Association is the consideration by 
the Executive Committee of the recommendations made by 
President Hayes in his annual report printed elsewhere in this 
issue of the Journal. Lack of time at the convention sessions 
prevented consideration and discussion by the meeting but such 
an opportunity is now open. I hope that the members will all 
read these recommendations and let the Executive Committee 
have the benefit of individual ideas and thoughts. Any member 
of the Committee, whose names and addresses are printed in each 
issue of the Journal, would welcome your comments, or they may 
be sent to the Secretary for presentation to the meeting. 

Personally, I would welcome any letter on the subject or on 
any thought for the betterment of the Association. 

Several non-golfing members have suggested that if we are 
to continue having convention sessions in the morning only, that 
one or more round tables on subjects of either law or practice 
might be conducted in the afternoon for those interested. I’m 
sure your officers would be glad to arrange for such an innova- 
tion, if it is desired. Let me have your ideas on this. 

Committee appointments will be completed, I hope by the 
time this issue of the Journal is in your hands. 

With all the assurances of cooperation that have been given 
and sent me, I know any urging for committee activity is super- 
fluous—but real committee activity and cooperative thinking and 
expression will give us the kind of a year I want to see us have. 

This is no more my Association than yours and I hope that 
all of you will contribute your part toward its success. 


Oscar J. Brown, President 
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Annual Convention International Association of 
Insurance Counsel 


THE GREENBRIER 


WHITE SULPHUR SPRINGS, WEST VIRGINIA 
September 4-6, 1940 


HE first session of the 1940 Annual Con- 

vention of the International Association 
of Insurance Counsel was called to order at 
The Greenbrier, White Sulphur Springs, 
West Virginia, at 9:52 A. M., Wednesday, 
September 4, 1940, President Gerald P. 
Hayes of Milwaukee, Wisconsin, presiding. 

PRESIDENT HAYES: It is very lovely 
to see as many ladies and gentlemen as are 
here at this calling of the convention to order. 
Mr. Montgomery says he thinks there are 
more people in the room at the present 
moment for the opening of the opening ses- 
sion than he has seen since he has belonged 
to the Association. 

A large number of ladies and gentlemen 
are attending this meeting for the first time. 
From their registration, those who are here 
for the first time have been furnished with 
a badge, the paper background of which is 
yellow. There is no implication attached to 
that, however. So when you ladies and 
gentlemen who have been regulars in attend- 
ance at these meetings see someone with a 
badge on that has that color, I wish you 
would take it upon yourself to make every- 
one known. 

The first order of business refers to the 
Minutes of the last meeting. Unless there 
is opposition, the reading of those Minutes 
will be passed. Hearing none, it is so ord- 
ered. 

When the matter of preparation of the 
program for this Convention was under con- 
sideration by the Executive Committee, it 
delegated to me the duty of working it out. 
A few years ago when Mr. J. Roy Dickie was 
the President of this organization, he had 
the honor at that time to request the then 
Attorney General of the State of West Vir- 
ginia to come here to the Greenbrier at White 
Sulphur to give the address of welcome. At 
that time, I was sitting down in the crowd, 
but I had the honor at that time of being 


asked by Mr. Dickie to make the response 
to the address of welcome. 

I thought it was, therefore, very fitting, 
in view of that circumstance, because of the 
fact that I now have the honor of being able 
to select whom I wish to speak to this meet- 
ing and because of the fact that the then At- 
torney General of the State of West Vir- 
ginia has now been elevated to the Governor- 
ship, that he come here again to tell us of 
the loveliness of The Greenbrier and the 
wonders of his state. 


PRESIDENT HAYES: I am sure, ladies 
and gentlemen of this convention, that you 
will greatly enjoy hearing from the Gover- 
nor of this state, who will give the Welcom- 
ing Address, the Honorable Homer A. Holt. 
Governor Holt. (Applause as all stand). 


GOVERNOR HOLT: President Hayes 
and ladies and gentlemen of the Convention: 


I feel that, after one has addressed an As- 
sociation such as this and, after the lapse 
of memory of four rather rapid years, to be 
recalled is indeed a compliment. 

I don’t know whether it is entirely true, 
or true more with respect to addresses of 
welcome than any other kind of address, but, 
you know, there are very few addresses asked 
to be repeated in these days and times; so 
I feel very much complimented indeed. 


It is not often that I am ready to make 
a definite engagement of any character, other 
than one which is purely official, very far 
in advance, but I am sure your good Presi- 
dent was quite surprised at the alacrity with 
which I accepted his invitation for this oc- 
casion, which he very kindly extended to me 
several months ago. I accepted it without 
any hesitation and determined to build my 
other plans around it, because I recall with 
so much pleasure the very happy associations 
that we had here together four years ago and 
the very interesting convention in which it 
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was my honor and pleasure to participate at 
that time. 

I am indeed happy that your previous visits 
here have been so pleasant and your conven- 
tions so successful that you have returned. 
I hope that your subsequent visits will be 
many and soon. White Sulphur Springs is 
an institution, the hospitality of which has 
been known for more than 160 years. That 
is a good long time, even in the Eastern sec- 
tion of our country; and I might say that 
that hospitality, while known, has become 
more far-flung and better known as these 
years have passed. During that time, the 
bracing atmosphere of this climate and these 
healing waters have brought health, invigora- 
tion and happiness to hundreds of thousands 
of people, not only from throughout this land 
but from throughout the world, who have had 
the good fortune to visit here. The Green- 
brier today is doing more than any other in- 
stitution or organization, in my humble opin- 
ion, to present West Virginia to the people 
of the nation. As the many thousands of 
people annually visit The Greenbrier, it is 
but natural that many become interested in 
the industries, the resources and the people 
of the state in which is found the greatest 
resort hotel of the land. 

I am especially happy to meet with the 
International Association of Insurance Coun- 
sel because you are lawyers, and I, too, am 
a member of that great profession, or at least 
was a few years ago, and hope in the very 
near future to return to that profession after 
an absence from the active practice of four 
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years and after an absence from the general 
practice of nearly eight years. 

I might further suggest that my return to 
the profession is a matter of choice and not 
a matter of necessity, which sometimes at- 
tends one who becomes a defeated candidate 
for public office. I had either the wisdom 
or the good judgment, or the choice, at least, 
not to offer myself further at this time,— 
especially since our Governors cannot suc- 
ceed themselves in West Virginia, which I 
think is a mighty happy situation. (Laught- 
er and applause). 

Not only because you are lawyers, but be- 
cause the special field of your practice, in- 
surance, is one of the aspects in which our 
profession is enabled to render great service 
to the people and the institutions of our na- 
tion am I happy to be with you. I like to 
think of the service that a profession can 
render to the people rather than to think 
merely of the opportunity afforded by the 
profession to its members to earn a living, 
although the latter, of course, is not to be 
wholly ignored, because if the members of 
our profession or of any other profession are 
not able to earn a living, of course, their 
ability to render real service is seriously 
handicapped. 

In welcoming you to West Virginia and to 
The Greenbrier, I shall discuss neither war 
nor politics. I am glad that your very able 
President referred to the fact that I was go- 
ing to endeavor to portray to you, in my own 
humble way, some of the beauties and some 
of the wonders of our State of West Virginia. 

I was rather interested, in speaking to one 
of your members this morning out in the 
lobby, when he referred to the fact that the 
gentleman who was going to give the response 
this morning and fill the position occupied 
by your now President some four years ago, 
was rather perplexed by the fact that I had 
previously given an address of welcome and 
other replies had been made and that we have 
met at this spot on a number of occasions 
and he was a little afraid of a repetition. 


That doesn’t concern me so very much be- 
cause I think a good subject is worth repeat- 
ing from time to time. Then, my experience 
has been that the audience of the ordinary 
convention very seldom ever pays enough at- 
tention to an address which is rendered under 
these pleasant circumstances to recognize a 
repetition if one should occur. (Laughter). 

West Virginia is a mountain state compris- 
ing a little more than 24,000 square miles, 
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mostly, of course, in the Appalachian Moun- 
tains. Our population, according to the 1940 
census, is slightly more than 1,900,000. The 
highest elevation in the state is 4,860 feet, to 
the Northeast of here at Spruce Knob, while 
the lowest elevation is approximately 250 feet 
at the well-known and historic Harper’s 
Ferry, at the confluence of the Potomac and 
the Shenandoah Rivers. 


While West Virginia was the 35th state to 
be admitted to the Union, that does not mean 
that her history comes that late. West Vir- 
ginia was a part of the Old Dominion, the 
Commonwealth of Virginia, since the earliest 
colonial days, up until 1863, when the new 
state was formed during the War Between 
the States. It might be—I am not going into 
any great historical facts in this connection, 
but it might be of interest to some of you to 
know that the principal fact which precip- 
itated the establishment of the new state at 
that time was to have in this territory a 
friendly state government which could con- 
tribute to the control of the Baltimore & Ohio 
Railroad, which was then one of the prin- 
cipal links or chains of commerce between the 
nation’s Capital and the West. At that time, 
the celebrated Chesapeake & Ohio Railroad 
on which many of us came here, was not even 
then constructed. 


West Virginia was the 35th state to be ad- 
mitted into the Union but the history of our 
state goes back much further than that. Col. 
’ Lewis led an army of men from Greenbrier 
County, in which we are now situated, from 
over here at about Lewisburg, down to Point 
Pleasant, the mouth of the great Kanawha 
River on the Ohio, to engage the Indians a 
short time before the Revolutionary War. 
Some of our historians—and I am not enough 
of a historian to pass upon the subject with 
any great accuracy—say that that was the 
first battle of the American Revolution. 
Other historians say that those advocates are 
a little over-enthusiastic but that the results 
did have far-reaching effects with respect to 
the American Revolution, because the Battle 
of Point Pleasant cleared the Western frontier 
and permitted the colonial armies to devote 
their full attention to the enemy in the East. 


George Washington owned many tracts of 
land in what is now West Virginia, some on 
the Kanawha, some on the Coal River, some 
in the Eastern part of the State, and numer- 


our tracts along the Ohio. Most of them 
were granted to him by the Old Dominion 
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of Virginia in recognition of his services dur- 
ing the American Revolution. 

I am sure all of you have read of Wash- 
ington’s exploits as a boy surveyor, and most 
of them were carried on in what is now the 
Eastern part of West Virginia, on the exten- 
sive estates of Lord Fairfax. 

Robert E. Lee, the great Southern hero 
and leader, campaigned in West Virginia and 
encamped on Sewell Mountain, which is about 
45 miles west of this spot. 

Stonewall Jackson was reared in Lewis 
County, West Virginia, and at the site of his 
boyhood home was established some years 
ago the first 4-H Camp in the United States. 

Col. Andrew Rowan, the hero of Elbert 
Hubbard’s “Message to Garcia,” lived over 
at Union in Monroe County, I don’t know the 
exact distance, but perhaps not more than 
20 miles from The Greenbrier where we are 
assembled. 

During the first great World War, this 
county of Greenbrier furnished two major 
generals to the American Expeditionary 
Force, General John L. Hines, who has now 
retired, and lives here at White Sulphur 
Springs, and General Mason Patrick, whose 
home was at Lewisburg, the neighboring 
town about nine miles to the west of here. 

John Barton Payne, who headed the 
American Red Cross for years, was a native 
of West Virginia, as was Miss Anna Jarvis, 
who established the custom of observing 
Mother’s Day. 

It might be of some historical interest to 
know that Washington was very much inter- 
ested in establishing transportation facilities 
between the James River to the East, and 
the Ohio River, and caused various surveys 
to be made through this section, trying to 
reach the Kanawha, which empties into the 
Ohio at Point Pleasant, by the New River 
or the Greenbrier River. That was never 
carried into completion but the surveys caus- 
ed to be made by Washington prompted the 
construction of the Chesapeake & Ohio Rail- 
road many years later. This made unneces- 
sary the water transportation contemplated 
by Washington. 

Some of you might be interested to know 
also that Chief Justice John Marshall at one 
time conducted a survey out here to view the 
potential navigability of New River. If any 
of you traveled along and observed New 
River as you came from Gauley Bridge up 
about Hinton on the Chesapeake & Ohio Rail- 
road, or along parts of the Midland Trail, 
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if you traveled by automobile you will appre- 
ciate from the turbulence of that river what 
a responsible task it was that Chief Justice 
Marshall had at that time. 


I have not given you all of the history of 
our state by any means, but perhaps I have 
talked a little too long on that subject. I 
did want you to know that the civilization 
and history of our state of West Virginia 
dates back to the earliest days of our coun- 
try. 

To turn briefly to the industry of our state, 
I would like to point out—and I will do so 
as hurriedly as I can—some of the principal 
industries and, while repeating these observa- 
tions gets a little old to me at times, I hope 
that you may find them to some degree in- 
teresting, and my hope is predicated upon 
the fact that almost daily we have visitors 
in West Virginia, some of whom stop at the 
Capitol to see me, and they say that they 
have been amazed by their travels through 
the great Kanawha Valley, up in the North- 
ern Panhandle, and also the central part of 
the state, because they have known for a good 
many years that West Virginia produced a 
lot of coal but they didn’t know we had any- 
thing else in West Virginia. 


I have seen since I came here yesterday 


afternoon, quite a number of people who have 
said that in traveling by car through our state 
this time they learned more about West Vir- 
ginia than they had ever known before and 
were quite surprised. Naturally, I am pleas- 
ed that they observed the progress of our 


state. It is true that the principal industry 
of West Virginia is the production of bitu- 
minous coal. West Virginia produces more 
bituminous coal than any other state in the 
Union, with approximately 25 per cent of 
the total production of the entire United 
States. Back in 1927, I believe the produc- 
tion was 144,000,000 tons. In more recent 
years, the production has been approximately 
120,000,000 tons annually. That will prob- 
ably be surpassed in 1940. The reserves are 
estimated to be approximately 53,000,000,000 
tons and only a little more than 3,000,000,000 
tons have been mined during the long min- 
ing history of the State of West Virginia, so 
you can see that we are in a position to sup- 
ply the nation with fuel for several years yet 
to come. 

We have abundant natural gas in the 


State of West Virginia also, and some petro- 
leum of a very fine grade, but, of course, the 
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production is not as large as that of some of 
the mid-western and western states. 

Other natural resources embody limestone, 
sands and clays of various types. In many 
sections of the state we have brines and 
salines, which, when combined with the na- 
tural gas and the coal and the other resources, 
have contributed to the growth in West Vir- 
ginia of the largest chemical industry in any 
part of our country. 

The greater part of the chemical industry 
is down in the great Kanawha Valley near 
Charleston, the Capital of the State of West 
Virginia, but it is not limited thereto by any 
means. 

We have appreciable water power and 
potential water power in the State of West 
Virginia. Down on the New River a few 
years ago was constructed a very interesting 
run-of-the-river water power development 
which embodied a tunnel averaging approx- 
imately 40 feet in diameter and extending 
for a little more than 3 miles under the very 
mountains over which some of you traveled 
here, which thus diverts most of the flow of 
the river, as the river runs, for five miles and 
generates around 120,000 kilowatts of power. 

Another large hydroelectric development is 
up in the Northern part of the state on the 
Cheat River. 

Much steel is manufactured and processed 
in West Virginia. The steel industry espe- 
cially characterizes the Wheeling, Weirton, 
or Northern Panhandle, area of the State 
though the activities of the industry are by 
no means limited to this particular section. 

In addition to these industries, we have 
large factories, pottery and china factories, 
particularly in the Northeastern part of the 
State, and a great variety of glass plants. 
Down at Charleston we have one of the larg- 
est bottle making plants in the United States 
and what is said to be the largest flat glass 
plant in the United States. Up in the Clarks- 
burg and Morgantown areas are found other 
plants of like character, as well as down at 
Huntington, a little further to the West on 
the Ohio River. 


We have in West Virginia quite a number 
of artificial textile plants. Rayon I believe 
is one of the trade names. We also have 
plants which utilize natural products such as 
silk and cotton and wool for the manufacture 
of textiles. 

West Virginia is abundantly supplied by 
electric energy, partly of the hydro type and 
partly from steam plants. 
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Although, in going through some of the 
more picturesque sections of the state, you 
might not so think, West Virginia has an 
abundant agriculture. The principal part is 
the livestock industry and the principal ac- 
tivities there are cattle and sheep raising, 
grazing, though, of course, hogs and all other 
forms of domestic livestock are produced. 

We have a large fruit area over in the 
Eastern Panhandle section of the State and 
West Virginia is one of the leading states in 
the production of apples. 

Most all of the common grains are domes- 
tic to our state and we have quite a substan- 
tial production of them, as we do of veg- 
etables as well. 

For many years, West Virginia ranked first 
or second in the production of lumber, par- 
ticularly hardwood lumber, but West Vir- 
ginia has had the experience of many other 
states, in that the virgin timber has now 
largely been removed. Nevertheless, West 
Virginia still ranks fifth or sixth among the 
states of the Union in the production of 
lumber. 

West Virginia has excellent transportation 
facilities and is served by 7 major railroads, 
the Chesapeake & Ohio, the Baltimore & 
Ohio, the Norfolk & Western, the Virginian, 
the New York Central, the Western Mary- 
land, and the Pennsylvania. I think I can 
say with all safety that very few states are 
so competently served by railroad transporta- 
tion as the little Mountain State of West 
Virginia. 

We also have airways service in our state 
and adequate bus and truck transportation. 

For recreation, there is approximately one 
million acres of state and national forest in 
West Virginia. West Virginia has quite a 
number of state parks which are equipped 
with numerous tourist cabins which ordinarily 
are filled during the greater part of the tour- 
ist season of the year. 

In mentioning the assets and the attrac- 
tions of West Virginia, I trust that 1 would 
not be considered too bold when I say that 
the greatest asset of West Virginia is found 
in her people. Her people are industrious, 
thrifty, a liberty-loving people, who are bless- 
ed by the industry of the North and the hos- 
pitality of the South. 

To refer very briefly to some of the gov- 
ernmental activities of the state, I would like 
to point out that we have one of the most 
modern school systems that is had by any 
state in the Union. We have a standard 
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nine-month term throughout the entire state 
and the children of the rural areas are en- 
abled to participate in educational services to 
the same extent as those in the municipal 
areas. 

We have a good system of roads. Per- 
haps some of you folks who travel on the 
straight and level roads of the middle West 
and the West from time to time might be a 
little apprehensive when you first strike some 
of the bends and hills of our roads here in 
the Mountain State of West Virginia, but our 
roads, for the terrain which they traverse, 
compare very favorably wtih those of any 
other state in the Union. 

Our state institutions are progressive. 
Construction during the depression has been 
delayed somewhat but we are now making 
quite substantial progress in bringing our in- 
stitutions up to the present-day needs. I 
might say that during the past year, for the 
first time in many years in West Virginia, 
we have been able to provide facilities suffi- 
cient to receive immediately all applicants for 
treatment for tuberculosis in state institutions, 
and, while they are not exactly applications, 
for the first time in many years we can also 
receive our felony prisoners as rapidly as they 
are committed. 

West Virginia has operated on a balanced 
budget for a number of years. I don’t know 
how much importance you might attach to 
balanced budgets, but we have found them 
quite helpful in West Virginia. (Applause). 

We have a constitutional and statutory 
provision in our state which enables the Gov- 
ernor to borrow a little money from time to 
time whenever the treasury gets short. I am 
very glad to say that during the nearly four 
years that I have served, I have never signed 
a temporary note and don’t intend to sign 
one between now and the middle of ‘next 
January. (Applause). 

About the only bonded obligations that 
the State of West Virginia has—of course, 
some of our political subdivision has issued 
bonds for schools and, some years back, for 
roads, etc., but the only state debt we have 
is that which represents the bonds issued to 
construct our roads. Perhaps we constructed 
some of our roads a little too soon. It might 
have been well for us to wait and get the 
revenues and build more modern roads, but 
we have pretty good roads, anyhow. 

Some little time ago I had occasion to sell 
some roads bonds, 25-year serial bonds, and 
we sold them at an interest rate to yield ap- 
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proximately 1.65 per cent. Of course, we are 
awfully glad to sell our bonds at 1.65 per 
cent, but we also have to invest some funds 
for our Workmen’s Compensation from time 
to time and [I sell the road bonds and I also 
preside over the board which invests the 
Workmen’s Compensation funds. Just to 
be perfectly frank about it, if I could get a 
little higher return on investments for the 
Workmen’s Compensation fund, we would be 
willing to pay a little bit more interest on our 
road bonds. In other words, I think that 
we would have a very, very healthy economic 
situation if money did return to the time it 
was worth just a little bit more. It is still 
worth 6 per cent to me but that is maybe a 
little too healthy. But if we could strike a 
happy medium somewhere between 1.65 and 
6 per cent, I believe our nation and our state 
would be in a little healthier condition. 


We have had in West Virginia, despite some 
of the stories that may have been written 
about West Virginia in the years gone by, 
we have had almost perfect administration 
of law and order during these troublous years 
which have just passed. Perhaps some of 
my friends think that I have been a little too 
severe and a little too quick in preserving 
law and order, but it has always been my 


policy and belief that the best way to avoid 
trouble is to stop it before it gets started, 
and we have done that in West Virginia, al- 
though that policy has not always been pop- 
ular in the minds of some of those who 
capitalize upon the disturbances, public dis- 
turbances, in promoting their own selfish am- 


bitions and ideals. (Applause). 


Both personally and officially, may I say 
that I am delighted to have you here in our 
state. I wish for you and each of you a 
visit most pleasant and, from the professional 
standpoint, I hope that your conferences and 
business sessions will be most constructive. 
(Applause, and all stand). 


PRESIDENT HAYES: Well, the first 
thing I did was pretty good. (Applause). I 
am sure that all of you ladies and gentlemen 
are in full accord with the thought that I 
have. 

Ladies and gentlemen, we must have a re- 
sponse. It would not be fitting that the 
Governor of this State should tell us of all 
its wonders and beauties and qualities and ac- 
complishments without this Association fur- 
nishing an address, a response to the address 
of welcome, so that the Governor may know 
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that we appreciate officially all that he has 
had to say. 

For that task, I selected a man who has 
been an active member of this Association 
for many, many years. I don’t remember 
the year that this Association met at Swamp- 
scott. That was quite a long time ago and 
that was the year that I had the privilege 
of joining the International Association of 
Insurance Counsel. That was the year that 
I first met the gentleman who will give the 
response to the Address of Welcome. He 
comes from the same part of the country 
that Ido. I have been quite closely associat- 
ed.with him. He is an outstanding lawyer in 
his community, has been faithful in attend- 
ance at the meetings of this Association, hav- 
ing never missed one since he joined it; has 
been on programs, on committees, and this 
year is the Chairman of the Committee on 
Health and Accident Insurance Law for this 
Convention. I think most of you know 
him. If you don’t, you should know him, 
and so I call upon Mr. Paul J. McGough of 
Minneapolis to give the response. (Ap- 
plause). 

MR. McGOUGH: Mr. 
members of the Association: 

I am sure you all agree that we have been 
most cordially welcomed here by Governor 
Holt and I want to assure you, Governor 
Holt, on behalf of this Association, that we 
are very grateful to you for the generous 
welcome you have accorded to us. 


We are all delighted to be here in the 
Great State of West Virginia. This con- 
vention was held here at The Greenbrier in 
the years of 1932, 1935, 1936, 1937 and 
1940. This makes the fifth time that this 
convention has been held here in the last 
nine years. On each occasion there was an 
address of welcome, followed by a response, 
so that I find myself this morning the tenth 
speaker to try to say something about West 
Virginia. I find it a little difficult being 
placed as tenth man in the line-up, and 
especially so when our honored guest and his 
associates have broadcast to the world that 
West Virginia is the treasure chest of industry 
in an article appearing in the August issue of 
National Geographic. It is a splendid article, 
the leading article, of 44 pages, containing 
many beautiful photographs of this country, 
and to those of you who have not had an op- 
portunity of reading the article on West Vir- 
ginia, I urge you to do so. Understand, I 
am not selling magazines, but I urge you to 
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read that article, if for no other reason than 
that it contains a splendid picture of our hon- 
ored guest standing in a bull ring. 


In that same article, comment is made 
about White Sulphur Springs. I quote: 
“Here, long before Ponce de Leon sought the 
Fountain of Youth, came Indians to bathe 
in the waters of these springs. Today, the 
extensive American spa, with three golf 
courses, is a far cry from the rude hollowed- 
out log tub with hot stones for heating the 
water where a romantic pioneer woman 
bathed in 1778 and then went forth to ad- 
vertise her wonderful cure.” 


From my personal knowledge of West Vir- 
ginia, dating back to the time when I sold- 
iered here in 1918, it is my opinion that West 
Virginia is the most self-sustaining state in 
the Union. My friends, West Virginia has 
everything. If you do not believe it, just 
read the article in the National Geographic. 
West Virginia has everything—except one 
thing. West Virginia has never had anyone 
elevated to the highest political office in the 
land, that is, the Presidency of the United 
States, and I think that a state such as West 
Virginia should not be discriminated against 
and I think that something should be done 
about it. 

The Governor says he loves to come here. 
We love to have him. In order to figure out 
a way that we can help West Virginia, in 
view of the fact that they have been helping 
us through these years, let us try to approach 
the subject and let us try to figure it out by 
having, let’s say, a little futurama of our 
own. But before we start on this futurama, 
if you please, let me say this, that any refer- 
ence to persons dead or alive is purely co- 
incidental. 


Let us in our futurama have one scene of 
yesteryear, another scene of the world of to- 
day and two more scenes of the world of to- 
morrow. Let us have Scene No. 1. Here in 
this very convention hall the annual conven- 
tion of this Association. The time, 1936. 
The address of welcome is given to this As- 
sociation by a native of Greenbrier County, 
the then Attorney General of the State of 
West Virginia. And, after listening to it, the 
members of our Association all prophesied 
that that brilliant young man would soon be 
the Governor of this great State. 

So let’s pass from Scene No. 1 and go on 
to Scene No. 2, the world of today, this very 
moment in this convention hall. You have 
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just heard the address of welcome by the 
Governor of the State of West Virginia. 


Well, time marches on! Let’s take four 
more years. This same convention hall; an- 
other annual convention of this Association, 
and, while you folks all enjoy coming to these 
conventions, let me say by all means come 
to the 1944 convention, because in 1944 the 
front row is going to be occupied by members 
of the Executive Committee. Every seat in 
this auditorium will be occupied at 9:30 
o’clock in the morning and there will be 
standing room only. There will be no pound- 
ing with either an ash tray or a gavel, the 
reason being that in 1944, according to our 
futurama, the palms will be removed from 
here, the curtains will be drawn aside and 
we will have a motion picture screen, and 
over at the side the Secretary will have a 
telephone. We have television and any 
member who is not present at 9:30 in the 
morning, at the starting time, the Secretary 
will merely call his room and the rest of 
the gathering here can get in on the conver- 
sation and see the absent member crawling 
out of bed or whatever he may be doing and 
trying to explain to the gathering why he is 
not down here in the hall at 9:30. 

At this improved meeting that we will have 
in 1944, starting promptly before this over- 
flow audience at 9:30 in the morning, the ad- 
dress of welcome, according to the futurama, 
will be by a candidate for the office of Presi- 
dent of the United States, and that candidate 
will be a native of Greenbrier County and 
he will be familiar to you folks. But there 
is one thing that you cannot determine from 
the futurama and that is as to just what his 
party designation will be. (Laughter). 

Time marches on! Four more years. It 
is 1948. Another meeting in this Greenbrier 
Hotel. The address of welcome to this As- 
sociation will be by none other than the 
President of the United States. (Applause.) 

Well, ladies and gentlemen, remember that 
I said at the beginning that any reference to 
any person, dead or alive, is purely coinciden- 
tal. But I want to say to the new members 
of this Association, to members who are visit- 
ing The Greenbrier for the first time, to the 
lovely ladies, to our honored guests, that 
when you have completed your stay here, I 
am sure that you will feel that your Execu- 
tive Committee, in selecting this lovely spot, 
has given you a place that is as fine as any- 
thing you can find in the land, and I am sure 
that you will leave here feeling that you have 
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been with a crowd of very fine people and go 
away singing the praises of West Virginia, 
White Sulphur Springs and The Greenbrier. 

Thank you. (Applause). 

PRESIDENT HAYES: 
much, Mr. McGough. 

I am sure the Governor of the State fully 
appreciates that all that Mr. McGough said 
about appreciating this state and your re- 
marks, Governor, are fully meant. 

I am going to depart from the program for 
just a moment. For the benefit of those of 
you who are new to this organization, I would 
like at this meeting, which is our largest meet- 
ing, probably will be our largest meeting, I 
would like to present to you the living Past 
Presidents of this organization, all of whom 
were in the hall this morning at one time and 
I hope still are. I would like each gentle 
man, as I call upon him, to stand so that he 
may be seen, and take a bow. No speeches. 


Thank you very 


Mr. George W. Yancey, Birmingham, Ala. 
(Applause). 

Mr. Walter Mayne, St. Louis, Mo. (Ap- 
plause). 

Mr. J. Roy Dickie of Pittsburgh. (Ap- 
plause). 

Mr. Marion Chrestman of Dallas. (Ap- 
plause). 

Mr. Pete Reeder of Kansas City. (Ap- 
plause). 

Is Milo Crawford of Detroit here? (Ap- 
plause). 

The next order of business is the Address 
of the President. 

(The President’s address will be 
found on page 32 of the Journal). 

MR. WEICHELT: Mr. President, in 
your report you referred to the physical con- 
dition of two members of the Executive Com- 
mittee who have added much and contributed 
greatly to the progress and the good work of 
the past year. Those of us who have had the 
pleasure of serving Harvey White and Joe 
Sweet on that Committee can’t express in 
words our feelings. Most of you know them. 
I move that it be the sense of this convention 
that appropriate telegrams be sent to both 
of these gentlemen and that the President, 
in his discretion—I withdraw that last; that 
the President send appropriate flowers to 
both Harvey and Joe by F. T. D., together 
with the greetings of this Convention, ex- 
pressing our regrets that they have not been 
able to be here because of illness. 

MR. ALEXANDER: I second that 
motion. I want to say I inquired, before 
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leaving San Francisco. Mr. Sweet, of course, 
intended to be here. He usually flies. You 
have spoken of his illness. I spoke to his 
partners before I left and I am happy to say 


he is on the road to a-speedy recovery. 


PRESIDENT HAYES: Mr. Alexander 
of San Francisco, in seconding Mr. Weichelt’s 
motion, has reported that just before leaving 
San Francisco, he made inquiry of Joe 
Sweet’s partners and they report to him that 
Joe is on the way to recovery. 

The motion before the convention, gentle- 
men, is by Mr. Weichelt of Chicago and sec- 
onded by several members, that I be directed 
to express by telegram the best wishes of the 
Convention to Joe Sweet and Harvey White 
and that the telegrams be accompanied by 
suitable floral offerings. Are you ready for 
the question? Is there any discussion? 
Those in favor will so signify. Those op- 
posed will answer “No.” It is unanimously 
carried and it will be done promptly. 

PRESIDENT HAYES: Members of the 
Convention, it is a great privilege and an 
honor for me to be in the position of present- 
ing the next speaker. 

The next subject on the program, which 
will be the first paper for your considera- 
tion, is entitled “Insurance Litigation from a 
Claim Man’s Point of View.” It will be 
presented to you by a man who has been a 
former President of the International Claim 
Association, who is now and for some time 
has been the head of the Life, Health and 
Accident Claim Department of The Travel- 
ers Insurance Company of Hartford, Con- 
necticut, and who is at present the executive 
head and President of the American College 
of Insurance at Hartford, Connecticut, a 
man whom a great many of you, I take it, 
know, a man who is qualified as well, per- 
haps, as any other home office man in 
America to tell the lawyers of the country 
what the home office men feel about insur- 
ance litigation from the standpoint of a 
claim man. It is a great privilege and an 
honor for me to be able to make this presenta- 
tion and if Mr. Harlan S. Don Carlos of 
Hartford, Connecticut, will please come up 
here, we will listen to his address. (Ap- 
plause). 

(Mr. Carlos’ address will be found 
on page 36 of the Journal). 

PRESIDENT HAYES: Thank you very 
much, Mr. Don Carlos. I am sure that it is 
unnecessary for me to voice our appreciation 
of your very excellent paper, and the worth- 
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whileness of our appreciation is increased by 
the fact that I am sure we all thoroughly 
recognize and understand that you know 
what you are talking about from the stand- 
point of the claim man. 

The next order of business, which is rather 
an important item and to which I wish you 
would pay close attention, is the appointment 
of the Nominating Committee for the pur- 
pose of nominating officers of this Associa- 
tion for the coming year. The By-Laws re- 
quire that the Committee be named at the 
first session of the Convention. 

The Nominating Committee will hold meet- 
ings at which all members of the Convention 
who so desire may appear before them and 
state their case, or their cases, for those mem- 
bers of the Convention whom they desire to 
see placed in official positions. 

The personnel of that Committee is as fol- 
lows: 

H. Melvin Roberts, Cleveland, Chairman, 

Miller Manier, Nashville, Tenn., 

Forrest A. Betts, Los Angeles, Calif., 

George W. Yancey, Birmingham, Ala., 

Pat H. Eager, Jr., Jackson, Miss. 

The next two items of business, we com- 
bine, the report of the Executive Committee 
and the report of the Secretary. I made a 
report to the Executive Committee last night. 
I made a report to you this morning which 
is substantially the report of the Executive 
Committee, but these two items are usually 
combined and Mr. Montgomery will do that 
job. 

SECRETARY MONTGOMERY: Mr. 
President, the Secretary’s report will be very 
short. It has been my endeavor ever since 
I became Secretary to reorganize the Secre- 
tary’s office so that an assistant, a paid as- 
sistant, would be able to handle the office 
and take care of the routine business, so that 
the Secretary would be «< purely honorary of- 
fice. I believe we have reached that place 
in the affairs of the Secretary’s office now 
and that at the present time the position of 
Secretary can be considered as more or less 
an honorary one. I believe that the affairs 
of the Association are run very well. I be- 
lieve that we can at any time do what Mr. 
Hayes desires to do, combine the three of- 
fices. 

I wish to report that we have at the present 
time a membership of 1,350 members. We 
had this year 14 deaths and 35 resignations. 
We had 104 new members elected to our As- 
sociation. We have for the year 1939 only 
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26 delinquents, and for the year 1940, only 
159. As you know, the fiscal affairs of the 
Association are run on the basis from January 
through December insofar as the collection 
of dues is concerned. The Treasurer’s re- 
port will show you the financial condition 
of the Association, but I do want to say that 
in the Secretary’s office in New Orleans, on 
deposit in the Whitney National Bank, we 
have now $1,969.44. We have collected 
since January 1 through my office, $10,- 
647.00 in dues. You will hear from the 
Treasurer, which will give you, as I say, the 
financial report. (Applause). 


PRESIDENT HAYES: As I6=6 stated 
earlier in the program, the report of the 
Treasurer will be given for Mr. Harvey 
White by Mr. Robert Noll of Marietta, Ohio, 
a member of the Executive Committee. Mr. 
Noll. 

MR. NOLL: Mr. President and members 
of the Association, ladies and gentlemen: 

The bouquets have already been properly 
handed out to our absent members of the 
Executive Committee, Mr. Sweet and Mr. 
White. I am very glad to make this report 
at the request of Harvey White but I myself, 
like the rest of you, regret that Harvey is 
not with us today. I do trust that his ab- 
sence from this meeting is rather a sabbatical 
leave and that upon his return, he will be 
restored to his former status in each and every 
respect. Harvey White has been a member 
of this Association for 11 years and during 
those 11 years, this is the first meeting he 
has failed to attend. He has been your ef- 
ficient Treasurer for five years. 

I might say that prior to Harvey White 
being elected as Treasurer of this Association, 
the membership did not know the financial 
condition. Prior to his being Treasurer, the 
Treasurership was combined with the Secre- 
taryship and was combined with the operating 
force of the convention and one person seldom 
makes a report to himself and that person, 
not making a report to himself, seldom makes 
a report to the membership. So Harvey, up- 
on becoming Treasurer, insisted upon two 
things. The first was that he be adequately 
bonded and the second was that all bills 
paid by the Treasurer be approved by the 
Executive Committee, and he followed that 
policy and in his report, which I will give to 
you in a moment, he accounts for each and 
every dollar that has ever come into his pos- 
session. 

I might say before reading the report that 
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Harvey White might well have been classed 
as a lobby member of the Association. You 
could find him in the main lobby of the 
hotel at all the conventions. I think his ac- 
quaintanceship was probably equal to that of 
any member, and he was especially active in 
welcoming and becoming acquainted with 
new members. 

Mr. President and gentlemen, I move that 
the Treasurer’s report be accepted. 

PRESIDENT HAYES: Is there a sec- 
ond? 

MR. NICHOLS: I second the motion. 

PRESIDENT HAYES: It has been 
moved and seconded that the report of the 
Treasurer, Harvey White, as presented by 
Mr. Robert Noll, be accepted. Is there any 
discussion? Are you ready for the question? 
All those in favor will so signify. Those op- 
posed. Hearing no opposition, the report is 
accepted. 

Will you please take similar action with 
reference to the report of Mr. Montgomery. 
Do I hear a motion? 

MR. EAGER: I so move. 

MR. MAYNE. I second the motion. 

PRESIDENT HAYES: It has _ been 
moved and seconded that the report of the 
Secretary be received and accepted. All 
those in favor will so signify. Those opposed. 
It is so ordered. 

The next item of business—let me repeat, 
now, we have two short items of business 
and then I want you sincerely to listen to 
the announcements by the various chairmen 
and chairladies of the Entertainment Com- 
mittee, so you will understand as well as you 
can what is going to be in store for you. 

Now, for fear I may not get a chance again 
today to bring this to your attention, we are 
going to have a golf tournament tomorrow 
afternoon. This tournament will be handled 
by Mr. Lowell White in such a way that 
everybody will be able to play and everybody 
will get in from golf at the proper time. 

The next item of business is the report of 
the General Legislative Committee, by Mr. 
Howard D. Brown of Detroit, Michigan. Mr. 
Brown. (Applause). 

I wish to add, in respect to Mr. Brown’s 
report, that he was Chairman of this General 
Legislative Committee last year under Mr. 
Crawford’s Presidency and has done a very 
extensive and able piece of work during the 
past two years. 

MR. H. D. BROWN: Mr. President and 
members of the Association. 
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All I wish to report is that your Commit- 
tee I believe has successfully functioned. I 
want to take this opportunity, however, to 
thank the district and state chairmen and the 
members of the State Committees for their 
cooperation. I think that is all I have to 
say, Mr. Chairman. (Applause). 

PRESIDENT HAYES: Members of the 
Convention: You have listened to a very suc- 
cinct report, but you should not be fooled by 
that, because that little report represents, 
especially in the year during Mr. Crawford’s 
administration, because practically all of the 
legislatures of the country were in session 
during that time and just a few of them this 
last year, but that report is representative of 
one great big pile of hard, efficient work. 

The next committee to report is that of 
Mr. J. Mearl Sweitzer of Wausau, Wisconsin, 
Chairman of the Home Office Counsel Com- 
mittee. Is Mr. Sweitzer here? (Applause). 

While Mr. Sweitzer is hastening up to the 
rostrum, Mr. Sweitzer just loves this busi- 
ness of coming up here to make a speech. I 
might say in his behalf that I don’t think 
he looks like a life insurance man. I don’t 
know whether any of you perused your pro- 
grams sufficiently to notice the error that oc- 
curred in the programs, which error origi- 
nated in my office and at my own desk. I 
have known Mr. Sweitzer for a long time. I 
know he is not counsel for a life insurance 
company; I seriously doubt whether or not 
he is in that class; but I called him general 
counsel of the Employers Mutual Life In- 
surance Company and I understand from 
Mr. Sweitzer that after that got out in the 
program, he had letters and calls and every- 
thing from all over the country from people 
wanting to buy life insurance from him. 

I take great pleasure in presenting Mr. J. 
Mearl Sweitzer of Wausau, Wisconsin, who 
is Chairman of the Home Office Counsel 
Committee. (Applause). 

MR. SWEITZER: Mr. President, mem- 
bers and guests of the Convention: 

What he has told you is true, but that isn’t 
the worst part of it. We have been up be- 
fore several insurance departments for doing 
an unauthorized life insurance business. 

Now, the report of the Home Office Coun- 
sel Committee, which has been printed, 


should properly not have the names of all the 
members attached because, as you might ex- 
pect, the Committee could not agree on any- 
thing. We did, however, agree on this one 
thing. The Home Office Counsel Committee 
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is purely an advisory committee and should 
do what the Association wants and they 
should only act in that capacity. We have 
had no problems this year so we really had 
nothing to do except to say we were there 
and ready. Thank you. (Applause). 

PRESIDENT HAYES: I would like to 
have Mrs. Robert Dalzell of Pittsburgh and 
Mr. William O. Reeder of St. Louis and Mr. 
Lowell White of Denver come up here for 
the final item of business on the morning 
program. The lady in red is Mrs. Robert W. 
Shackleford, whose name I forgot to call. 
Members of the Convention, I take great 
pleasure in presenting to you Mr. William O. 
Reeder, who is the General Chairman of our 
Entertainment Committee, who has acted, as 
I told you earlier this morning in the course 
of my remarks, in that capacity for several 
years, a man who has done a lot of work in 
the interests of the International Association 
of Insurance Counsel and whom I am sure 
most everybody here knows and, if you don’t 
know him, you certainly must before the 
convention is over. Mr. Reeder will take care 
of the introduction of the two lovely ladies 
who are sitting at my left and also of the 
Chairman of the Golf Committee for men. 
Mr. Reeder. 

MR. W. O. REEDER: Mr. President, 
ladies and gentlemen: The principal reason 
that we come to these conventions is to have 
a good time, I believe, and we try very hard. 
We may fail, but we are trying very hard to 
make the entertainment available to you. 

This feature does not appear on the pro- 
gram, but last evening it was thought well 
that we give the ladies a luncheon at Kate’s 
Mountain today and Mrs. Dalzell and her 
committee has made a canvass and notified 
as many ladies as she could reach, some 75, 
but there may be others that have not been 
reached and we are going to ask your cooper- 
ation. Mrs. Dalzell, will you explain the 
luncheon to the ladies. 


MRS. DALZELL: We have asked all the 
ladiés to meet at one o’clock in the main 
lobby and transportation will be furnished up 
to Kate’s ‘Mountain House. I believe it is 
just about a five-minute ride up the mountain 
and not very high. We will have luncheon up 
there and all the ladies are invited. 

MR. W. O. REEDER: You gentlemen 
who have your wives or daughters here and 
who may not know about this luncheon, will 
you please get in touch with them quickly. 
We are just hoping that we won’t overlook 
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anyone, because it is a delightful, picturesque 
place. Four years ago when we were here we 
had a luncheon there and they all thoroughly 
enjoyed it, so if there is any member present 
whose wife or daughter is here and has not 
been notified, please get in touch with them 
immediately and ask them to get in touch 
with Mrs. Dalzell. We leave at 1:00 o'clock 
at the front door. Transportation will be 
furnished and the expense is on the Associa- 
tion. 

There is another event this afternoon that 
Mrs. Dodd is in charge of and that is the 
ladies’ golf tournament. She has beautiful 
prizes and they are on exhibition in the hall. 
That tournament will start at 12:30. You 
may start any time up until 2:00. A canvass 
likewise has been made among the ladies to 
find out all the golfers, but that is difficult 
here, to reach everybody, so again I ask you 
to get in touch with your daughters and your 
wives and if they are willing and wish to play 
golf this afternoon, have them contact Mrs. 
Dodd. There will be prizes, I believe, for all 
players. 

Tomorrow afternoon there will be a bridge 
party in this hotel. I will ask Mrs. Robert 
Shackleford to explain the details of that. 

MRS. SHACKLEFORD: It will be in the 
Lounge Room opening into the Ballroom at 
2:45 o’clock. We want all the women to 
come, and we invite you men, too. We bought 
prizes especially for the women, not because 
we think they are better bridge players but 
just because there will be more of them; but 
we do want all the men to come if they are 
not tied up with golf. We have asked all the 
wives and the daughters to register on a 
bulletin board near the main desk. 

MR. W. O. REEDER: I might say in 
connection with that, last year the men did 
play with the ladies and they won all the 
prizes. The ladies didn’t like it so this year 
they have bought prizes suitable only for 
ladies. (Laughter). 

There is another event this evening. We 
have a social hour at 7:00 o’clock. Some 
people call it a cocktail party. The program 
gives the hour as 6:15. From experience, we 
have learned that is a little early, but it will 
be at 7:00. I won’t announce the closing 
hour but there is a closing hour. However, 
please cooperate with us if you can. It 
will be in the Spring Room, which you 
will have no difficulty finding, and we 
hope and rather expect that that will be 
an enjoyable event. That social hour gives 
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everybody an opportunity to meet the new 
members. What we principally want to do is 
to meet and get acquainted with the new 
members, the people who are here for the 
first time, so that they will feel at home and 
so that they won’t have to wait for two or 
three conventions to have as good a time as 
we have. We who come every year have a 
wonderful time and we want the new mem- 
bers to have a good time. So everybody 
please be at this social hour at 7:00, or as 
soon thereafter as you can make it. 

That constitutes the events for today. 
There will be further announcements tomor- 
row. However, I have been requested by Mr. 
Steve Mason to announce that he has brought 
a suitable number of chess games here and 
he wants everybody who is interested in 
chess, if there are any, to contact him. He 
states that, like himself, he knows there are 
a lot of people here who don’t play golf and 
they don’t play bridge and they don’t drink, 
but they do like chess. So get in touch with 
Mr. Steve Mason. 

There is just one other thing. We notice 
there are quite a number of young men and 
young girls, sons and daughters, here this 
year. We had quite a nice party of young 
people at Mackinac and the Association pro- 
vided some entertainment for those young 
people there that was quite successful and 
Mrs. Caverly has suggested that something 
be done for the young people; so if the young 
men and the young girls will form a litile 
committee and get together and contact Mrs. 
Ceverly, I am reasonably sure that we can 
arrange something this evening that they 
might find enjoyable. It is a little hard to 
get these people all together, so we have to 
ask you to help us somewhat. 

The golf tournament has never been a con- 
cern of mine. It has been in such able hands 
for so many years that I will ask Mr. White 
to again explain the details of that, which 
will be tomorrow afternoon. 

MR. LOWELL WHITE: Mr. Chairman, 
ladies and gentlemen: 

I understand there is an overwhelming de- 
mand that we abandon this tournament this 
year! Is that correct? Well, if the chess 
doesn’t interfere, we will go ahead tomorrow. 

This year we are going to play the Old 
White Course for the first time and we are 
going to have two starting points, No. 1 and 
No. 12, so this will assure us all getting in on 
time instead of trailing in after dark, as has 
been the custom in the past. 
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We have at the Secretary’s desk outside 
the door, several sheets and we would like 
for you to sign up for your time and the 
names of your foursome, if possible. For 
those of you who do not have games, there 
is another paper there. We would like for 
you to put your names down and we will ar- 
range games for those who would like that 
assistance. 

We have our same scientific brand of 
handicapping. It is so scientific that we will 
not divulge the formula, but there will be 
prizes, and I assure you that a dub has as 
good a chance as Pat Eager and Pete Reeder 
and all the stars. So get in there and pitch. 
We will have quite a few prizes; there will 
be fun for everyone. There are two sheets 
and there will be two starting times after 
1:30. You may start as early as 12:30. So 
sign up as early as possible so we will know 
how many to count on and see if any special 
arrangements need be made. It is going to 
be the Old White course; 12:30 the first 
starting time, and let us know those who 
want games. Are there any questions? 

PRESIDENT HAYES: Now, ladies and 
gentlemen, we have concluded the business 
end of the meeting for today. It is now 
12:22. I think we have made very good 
time. I hope you have enjoyed it. We will 
meet tomorrow morning promptly at the time 
set forth on the printed program. Don’t for- 
get our social hour this evening. The meet- 
ing is adjourned until tomorrow morning. 

Recessed at 12:22 p. m. 


Thursday Morning 


The second session, Thursday morning, 
was called to order at 10:00 o’clock, Presi- 
dent Hayes presiding. 

PRESIDENT HAYES: The first item 
of business on this program for this morn- 
ing will be the report of the Committee on 
Unauthorized Practice of Law. The Chair- 
man of this Committee has been Chairman 
of it for a number of years in this Asso- 
ciation. He is also active in the American 
Bar Association, has been and is now Chair- 
man of the Committee on Lay Adjusters of 
the American Bar Association and has made 
a deep study of that subject for many, many 
years. He has been an active man in the 
councils and committee work of the Interna- 
tional Association of Insurance Counsel, and 
it gives me great pleasure to present to you 
Mr. Oscar J. Brown of Syracure, New York. 
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MR. O. J. BROWN: Mr. President and 
gentlemen: 

Before speaking of my committee report, 
I want to report to you that the City of 
Syracuse, N. Y., than which there is no 
whicher, besides furnishing this convention 
with a sizable and delightful delegation of 
members and ladies and the Chairman of 
your Committee, has also furnished one- 
quarter of these lady golfers that are out 
here now in the quarter finals of this Mason 
and Dixon Tournament. I wanted you to 
know that. 

The report of the Committee on Unau- 
thorized Practice of Law has been printed in 
the Journal and I am not going to attempt to 
read it. I am just going to say to you that 
our work as a committee of this Association 
during the last year has been simply to sit 
by and be ready to help. 

This problem of the unauthorized practice 
of law as it affects the employees and repre- 
sentatives of insurance companies was very 
acute three years ago. At that time there was 
organized, as I think all of you know, the 
Conference Committee on Adjusters, of which 
it has been my part to be the Chairman. The 
work of that committee has been attended 
with remarkable success. We took the posi- 


tion that more could be accomplished by sit- 
ting down and talking these things over and 
conciliating difficulties as they arose than to 
attempt to legislate or litigate these difficul- 


ties. May I say that the record, to the sur- 
prise of all of us, the record of the Confer- 
ence Committee on Adjusters has been just 
100 per cent? Every single complaint that 
we have had, that we have been able to com- 
plete, has been satisfactorily adjusted, to the 
satisfaction of both parties, the people who 
thought the adjusters were going out of their 
field and doing things they ought not to have 
done. In some cases, they were. In other 
cases, where lawyers had overstepped the 
bounds, we have been able in every case to 
get complete satisfaction. There are only two 
pending matters now before the Committee, 
which meets on Sunday in Philadelphia, and 
I think this Association is to be congratulated 
in the part it took in getting that Conference 
Committee organized and the support it has 
since given it. 

Thank you, Mr. President. (Applause). 

PRESIDENT HAYES: I take it that ac- 
tion is not necessary with reference to Mr. 
Brown’s report. 

The next item of business is not on our 
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program. It will be brief, but the Chairman 
of the Nominating Committee, Mr. H. Melvin 
Roberts of Cleveland, wishes to make an an- 
nouncement. Mr. Roberts. 

H. MELVIN ROBERTS: I am sincerely 
anxious that you members hear this an- 
nouncement. It is not purely a formality. 
The members of the Nominating Committee 
are charged with a large responsibility in the 
selection of the officers for next year. It is 
necessary to nominate first a President; next, 
we have to nominate three Vice Presidents. 
There must be nominated a new Treasurer 
and there must be nominated a Secretary 
and three new members of the Executive 
Committee. 

Now, whether any of you have the impres- 
sion that this is an easy task, if you do have 
that impression, you are greatly mistaken. 
Truly, gentlemen, this Committee is not will- 
ing to and does not intend to act purely in a 
formal manner of having a meeting and 
making a report without giving full and com- 
plete consideration to the desires and wishes 
of the members of this Association. 


We have fixed a time for a meeting of this 
Nominating Committee to hear each and 
every one of you, not perfunctorily but real- 
ly, sincerely, to hear your wishes; and those 
views expressed by you will be entirely con- 
fidential. There will be no communication to 
any of the members of the Association as to 
the views expressed by any other member of 
the Association behind closed doors of the 
committee room. So you may have no hesi- 
tancy in expressing your views, either upon 
the question of following the precedent or 
upon the desirability of any particular candi- 
date who may be your favorite. 

From now and for the next two hours, that 
Committee will be in session. You may quiet- 
ly withdraw from the meeting here—and this 
meets with the approval of the President— 
and come up to that committee room and 
express your ‘views freely to us. There is just 
one condition. The Committee has decided 
that any man who leaves the meeting here 
this morning and comes up to the Nominat- 
ing Committee meeting and expresses his 
views, who does not promise faithfully to im- 
mediately return to this room, his views will 
not be given any consideration. 

So that those of you who are interested in 
helping us solve the real problems that we 
have so that our report may be truly a re- 
flection of the sentiment of this convention, 
we will be delighted to have you come and 
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we will probably hear you one by one. Come 
to Room 909 during the next two hours. 
(Applause). 

PRESIDENT HAYES: Gentlemen, I un- 
derstand the Insurance Commissioner of IIli- 
nois is now in the room, Mr. Ernest Palmer. 
I would like to have him stand and take a 
bow if he is here. (Applause). 

This session this morning has been really 
arranged to deal with those technical sub- 
jects of the law in which every lawyer in this 
Convention is interested in his daily work. It 
is no easy task to select the type of paper and 
the subject that it is thought would prove of 
interest to most of you. I think we have 
been fairly successful, however, in this pro- 
gram this morning in that respect. We have 
a new member with us, Mr. Clinton M. Horn 
of Cleveland, Ohio, who, with his business 
associate, became members of this Associa- 
tion during the past year and who, as soon 
as he did become a member, was requested 
by me to give the paper that he is about to 
give because of the fact that Mr. Horn has 
made a special study of that subject and is 
considered to be one of the authorities in this 
country on the subject of Disclaimer, Letters 
of Reservation of Rights and Non-Waiver 
Agreements Under Liability Insurance Pol- 
icies. It will be given by Mr. Clinton M. 
Horn of Cleveland, Ohio. Mr. Horn. 

(Mr. Horn’s address will be found 
on page 42 in the Journal). 

PRESIDENT HAYES: I think you will 
all agree with me, gentlemen, that the paper 
you have just listened to is a most excellent 
presentment of that subject. When I said in 
my introductory remarks about Mr. Horn 
that he was considered an authority on the 
subject, I thought I knew whereof I spoke. 
Now, I know I did and I am sure, Mr. 
Horn, that we all appreciated your paper 
very, very much. I regard it as one of the 
valuable contributions to the literature of 
this Association. (Applause). 

I was also interested in the conclusion, 
gentlemen, of Mr. Horn’s remarks, wherein 
he spoke of the desirability of a policy form 
or change which would include in policy con- 
tracts in liability cases a provision providing 
for opportunities to properly handle cases 
under reservations of rights without getting 
into some of these everlasting difficulties that 
casualty lawyers are constantly faced with. I 
hope that his recommendation receives fa- 
vorable consideration, as he asked that it 
does. 
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It is peculiarly appropriate that that rec- 
ommendation of Mr. Horn’s should consti- 
tute the conclusion or the wind-up of his ad- 
dress, because the very next paper on the 
program deals with the very subject of the 
broadening of coverages and the changes in 
policy forms. Every one of us who is en- 
gaged in the business, big or little, of the 
representation of casualty companies has 
heard a great deal of the trend in that di- 
rection. We know what a policy contract 
looked like 20 years ago. We know what it 
looked like 10 years ago. We know what it 
looks like today. I predict that 10 years 
from now, none of us will recognize the 
policies that will be issued by the casualty 
companies of the country to take care ulti- 
mately of all of the man’s possible potential 
liabilities. 

We have a man in this organization who 
has been active in its affairs for a number of 
years and who has given a broad, intensive 
study to this subject. It should be a subject 
of vast interest to every one of you. I hope 
you will all do him the honor of listening to 
him. He is Mr. J. Mearl Sweitzer of my 
home state, Wausau, Wisconsin. He is Gen- 
eral Counsel of the Employers Mutual Lia- 
bility Insurance Company. 


In 1933 there was a joint committee 
formed to give consideration to the question 
of changes in policy forms and broadening 
of coverages and that committee is populated 
by representatives of the member companies 
of the National Association of Casualty and 
Surety Executives and the American Mutual 
Alliance. 


In 1933, Mr. Sweitzer went on that com- 
mittee and he has been there since as a rep- 
resentative of the mutual insurance company 
interests. The work of that committee has 
been broad and intensive and active and it is 
producing results daily. You see in the lit- 
erature of the insurance industry constant 
articles with reference to it. These articles 
are based upon what is happening in that 
field. It is a subject that is of vast interest 
to the insurance commissioners of the several 
states, because the insurance commissioners 
have shown that by their activities in connec- 
tion with it and by their desire to study the 
subject of the simplification — if no other 
term is appropriate—the simplification of cov- 
erages and the broadening of the opportunity 
that a man has to have himself adequately 
and completely covered without being forced 
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to resort to 35 or 40 different casualty 
policies. 

I am sure that this next address, to be 
given by Mr. Sweitzer, who is General Coun- 
sel of the Employers Mutuals, will be most 
interesting to you and it is my great pleasure 
and privilege to call upon him to give that 
paper. I again say that I am quite con- 
vinced, from the manner in which this meet- 
ing is running, that we will be through here 
at 12:30, so that all of you members can 
take part in the afternoon’s recreation with- 
out fear of being late. Mr. Sweitzer. (Ap- 
plause). 

MR. SWEITZER: Mr. President, ladies 
and gentlemen of the Convention: 

I think I should probably preface what I 
am going to say by the statement that what 
I do say is not the official report of the Joint 
Forms Committee and, in fact, many of them 
may disagree with some of the things that I 
am about to say. 

(Mr. Sweitzer’s address appears on 
page 51 in the Journal). 

PRESIDENT HAYES: About that pa- 
per, I make the same remark that I did 
about the preceding one. When I said I knew 
that Mr. Sweitzer knew what he was talking 
about, I think I was right and I thank you 
very much, Mearl. I think that is an ele- 
gant document that you have given us and I 
further suggest, and it is the suggestion of 
the Chair, that when this paper of Mr. 
Sweitzer’s is printed, as it will be, in the 
October issue of the Journal, it would be a 
most excellent paper for the membership of 
this Convention to peruse and review, so that 
you gentlemen may become thoroughly fa- 
miliar with the evolution that is existing and 
the revolution that is existing today in the 
matter of the changing of policy forms and 
coverages, because I don’t suppose any one 
of us who are classed as trial lawyers want 
to get caught in a proposition of law where 
our failure to or our dereliction is based on 
the fact that we didn’t know what was in the 
policy. And I speak with a good deal of hu- 
mility about that, because it is a problem 
today to keep up with the changes and the 
policy trend. But I think that this joint 
committee that Mearl Sweitzer speaks of, of 
the National Association of Casualty and 
Surety Executives and the American Mutual 
Alliance, is certainly on the right track to 
bring order out of chaos in the policy form 
field, and I again thank you very much, 
Mearl. I think that is an elegant paper and 
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I think the membership will agree with me. 

We now have an important announcement 
to be made by the Chairman of the Golf 
Committee, Mr. Lowell White. It will in- 
terest you. 

MR. WHITE: I have tried everything in 
this convention and I have failed in most of 
it. I was out with a bad crowd yesterday and 
we got in about 7:00 o’clock. It made us 
realize that that is too late, so we have ar- 
ranged with the hotel and the manager of 
the golf course that we are going to play both 
courses. Those who wish to play Old White 
may do so; those who wish to play Green- 
brier may do so. That means that some of 
them can start earlier than planned. So 
take your choice and get down in good time, 
so that we can all get in in time for the fun 
tonight. 

PRESIDENT HAYES: Now, while Mr. 
Baylor is coming up here—is Bill in the 
room? Come on up, Bill. The gentleman 
walking up is Mr. F. B. Baylor of Lincoln, 
Nebraska, and while he is coming up, I wish 
to make these remarks, to say that at this 
time he will report to you on behalf of the 
Committee on Casualty Insurance. He is 
not going to read this report. His remarks 
will be very brief, merely a summary of what 
his Committee has done. When this report 
is printed, members of the convention, you 
will find it to be an exhaustive brief involv- 
ing research including every outstanding 
case in every court of last resort in this 
country on the subject treated by this com- 
mittee. I have had the privilege and the 
pleasure of seeing it and reading part of it. 
It could not be read here because it is too 
long. It will be printed and it will form a 
most valuable adjunct to our library. 

I take pleasure in presenting the Chairman 
of that Committee to state briefly what his 
Committee did. Mr. Bill Baylor of Lincoln, 
Nebraska. (Applause). 

MR. BAYLOR: Mr. President and mem- 
bers of the Association: 

I know that the members of the Commit- 
tee were very much surprised at this unex- 
pected announcement that we would not be 
permitted to read the report, which we could 
do in, I think, about an hour. However, as 
we have been limited, I shall briefly try to 
tell you what it is about. 

The Committee on Casualty Insurance, in 
casting about for some work to do, decided 
that it might well investigate some field of 
law which had been developed for casualty 
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insurance. In doing that, we unanimously 
selected the subject of the liability of a cas- 
ualty insurer beyond the monetary limits of 
its policy. This report includes what we be- 
lieve to be substantially all the cases on the 
subject which arise from two facts. One of 
them is the failure of the insurer to settle 
and the other is the failure of the insurer to 
defend, or to properly defend. The cases 
have been set forth in this report and have 
been separated into the two sub-heads of 
negligence and bad faith. Following the 
statement of those cases, merely cited by all 
the states—where there are none, the report 
shows there are none in that particular state 
—followed by an abstract of those decisions, 
of which there are 60. Following that, the 
report sets out what the Committee believes 
are the steps which an insurer may properly 
take, both before and after a judgment, to 
protect itself from the excess liability or the 
liability beyond the policy limits. 

We also have considered a further ques- 
tion but we were not able to include it in 
the report. That question arises from this set 
of facts, and that is that there are responsi- 
bilities of the insurer after the judgment has 
been rendered with reference to the court 4c- 
tion which it may safely take. We were, as 
I say, not able to put that into this report 
and the Committee recommends that a future 
committee investigate that subject and make 
it the subject of its report. 


We felt, after the work we had done, that 
possibly future committees on casualty in- 
surance would find it desirable to follow the 
lead which we have set and that is, investi- 
gate some question of law on casualty in- 
surance. 

It has been suggested to us by a number 
of people that this report be put into pamph- 
let form. As to whether that is advisable, we 
do not know. The suggestion, of course, 
arose from the fact that the report of the 
committee of the American Bar Section on 
automobiles did put its report in pamphlet 
form. As to whether that is desirable, we 
make no recommendation, but we do recom- 
mend that a future committee on Casualty 
Insurance develop the subject as to the court 
action which a casualty insurer should take 
in protecting itself against liability beyond 
its coverage. 

Mr. President, we submit the report. (Ap- 
plause). 

(The Report of the Committee on 
Casualty Insurance, F. B. Baylor, 
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Chairman, will appear in full in the 
January issue of the Journal). 

PRESIDENT HAYES: Thank you very 
much, Mr. Baylor. 

Mr. Baylor was a little facetious when he 
said that he thought he should have been 
permitted to read this report and it would 
only take about an hour. It would take from 
now until about 8:30 tonight. 

The next item of business on the morning 
program is the report of the Committee 
headed by Forrest S. Smith, Chairman, of 
New Jersey, the report of the Committee on 
Compulsory Automobile Insurance and Fi- 
nancial Responsibility Legislation. Mr. 
Smith. 

MR. SMITH: Mr. President and mem- 
bers of the Association and guests: 

I am sorry that the committee wasn’t able 
to complete its report in time for inclusion 
in the summer issue of the Journal, but it 
has been completed and was placed on the 
registration desk yesterday morning for dis- 
tribution. I hope that you will read the re- 
port but I don’t think it will be a mistake if 
I give a very brief outline of it at this time. 

In accordance with the instructions in the 
resolution continuing the Committee, it di- 
rected its attention to the efficacy of ade- 
quate financial responsibility laws, their en- 
forcement and administration. 

As we know, the present financial responsi- 
bility laws are based upon two model bills, 
the American Automobile Association’s bill 
and that of the National Conference on 
Street and Highway Safety, and their theme 
is that if a person demonstrates himself to be 
a menace by violating certain major provi- 
sions of the traffic code, such as drunken 
driving or hit and run, etc., or by having a 
judgment against him based upon an auto- 
mobile accident, which judgment is unsatis- 
fied, he shall post proof of future financial 
responsibility or have his registration and 
license cards suspended. 

There seems to be little doubt that the 
laws as they are now in effect and as they 
are now in force have proved inadequate to 
meet the problem of the financially irre- 
sponsible motorist and his victim. They have 
been in effect for over a decade and there 
are still less than one-third of the cars on 
the road insured. Nor is there little doubt 
that there is pressure for the enactment of 
legislation to at least mitigate this evil. 

The Committee believes that the problem 
can be met, with at least partial if not en- 
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tire success, by amendments to the present 
financial responsibility laws based on two 
lines of approach. The first is to improve the 
enforcement of those laws and the second is 
to change their substance so as to bring pres- 
sure upon motorists to insure before the first 
accident, and we have incorporated in the 
report a number of suggestions for possible 
amendments. Of course, it is recognized 
that the desirability and potential success of 
an amendment in any particular state will 
depend upon local factors and conditions. 
What may be acceptable and feasible in one 
state will not be in another state and, for 
that reason, we didn’t make any attempt to 
incorporate these suggestions or to place 
them in statutory language. 

Several of the suggestions are now in- 
corporated in the laws of some states but 
there isn’t any state which has a law suf- 
ficiently strong or effective to demonstrate 
the maximum results which can be obtained 
from this type of legislation. The nearest one 
is New Hampshire, which is the only state 
that has a law that differs materially from 
the model bills, and in that state, if a per- 
son is involved in an accident, he must not 
only post proof of future financial responsi- 
bility but he must post security for any judg- 
ment which may result from that accident; 
and the amounts go up to the full amounts 
required when proof is posted, namely, $5,000 
and $10,000 for Bodily Injury and $1,000 for 
Property Damage. The Commissioner of 
Motor Vehicles has discretion to determine 
how much security shall be required in each 
particular case and the latest figures from 
that state show that over 70 per cent of the 
cars there are insured. 

The report then goes on to give the posi- 
tions of the four organizations we were di- 
rected to consult on this subject. 

Now, I would like to make two comments, 
and the first is this, that very shortly after 
the Committee’s report was drawn, the re- 
vised Model Bill of the Association of Cas- 
ualty and Surety Executives was released, 
and it incorporates two of the suggestions 
that are in the Committee’s report. The first 
is a provision calling for security after the 
first accident, along the lines of the New 
Hampshire Law, and the second is a provi- 
sion imposing a small penalty on court clerks 
for failure to send the records of convictions 
and judgments to the Motor Vehicle Com- 
missioner. 

The other point is that at the summer con- 
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vention of the New York State Bar Asso- 
ciation, Mr. Edward C. Stone delivered a 
paper. I think that he has probably given 
this subject more thought and consideration 
than any other person and the theme of his 
paper was that he favored amending the fi- 
nancial responsibility laws along the lines of 
the New Hampshire provision, so as to put 
pressure upon motorists to insure before the 
first accident, which you can see is a de- 
parture from the old theory. 

So it seems clear that at least some of the 
insurance people favor amending the laws 
along those lines and, in that connection, I 
would like to make a comment, not as a 
member of the Committee but as a member 
of the Association. 

The primary objections to a compulsory 
law have been that such a law leads to politi- 
cal control of rates and declination of the 
company’s right to select their risks, and I 
think it is perfectly obvious that if the fi- 
nancial responsibility laws are amended so as 
to put pressure upon the motorists to insure, 
those two problems are going to arise just as 
forcefully as they do under a compulsory 
law. The motorist isn’t going to care what 
we call a statute; if its effect is to cause him 
to insure, he will complain about rates and 
inability to procure insurance just as strong- 
ly under one as under the other, and I think 
that if consideration is to be given to amend- 
ing these laws so as to put that pressure on 
the motorist, then it is vital that considera- 
tion be given at the same time as to how 
those two points can be met. 

In short, my opinion, gentlemen, is this, 
and I urge it upon you, that the problem 
still calls for solution; that legislation can 
be enacted which will satisfactorily cope 
with it; that if such legislation is formu- 
lated by persons who are not familiar with 
all the aspects of the problem, it may well be 
detrimental to the interests of the insurance 
companies and the lawyers, and I think that 
we are not only qualified to but that we are 
justified in directing our attention to the 
form and substance of such legislation. 

Thank you. (Applause). 

(Report of Committee on Compul- 
sory Automobile Insurance and Fi- 
nancial Responsibility Legislation ap- 
pears on page 58 of the Journal). 

MR. MURPHY: May I have a moment 
on this subject? 

PRESIDENT HAYES: Members of the 
Convention, Mr. Joseph Murphy of the 
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State of New York, former member of the 
Executive Committee of this Association. 

MR. MURPHY: This probably is the 
most important subject that is before the bar 
of the United States today. A great number 
of lawyers today are engaged in either prose- 
cuting or defending negligence cases arising 
out of automobile accidents. 

I have due regard for the fine work that 
the Committee has performed. I took the 
trouble last night of reading this report, 
which I found on the desk. It shows good 
and serious consideration of the subject, but 
it doesn’t get us anywhere, and we are being 
confronted with the proposition that we are 
going to have compulsory automobile insur- 
ance in many of the states whether the in- 
surance companies or the lawyers like it or 
not, and you .and I had better get busy 
and see to it that a proper act is passed in 
our various states that will not only take 
care of the public but take care of the law- 
yers, because if they get a compulsory in- 
surance act enacted in the different states, 
we will be in the same position that we older 
lawyers were when they enacted the Work- 
men’s Compensation Act. 

Now, to start with, this matter, in my 
judgment, should be re-submitted to a com- 


mittee, with authority to make definite rec- 
ommendations at a future meeting, which 
should be called not too far in the future. 
Insurance companies are all creatures of the 


states in which they operate. They should 
not be taking a position which is against the 
public welfare. 

My attention was called last Sunday night 
to a comment made by Lincoln Wells on the 
radio. He stated that in all the wars in which 
the United States has been engaged, there 
were something like 250,000 deaths caused. 
He also stated that in the last ten years, 
344,000 deaths have been caused by automo- 
bile accidents. Now, some of you statisticians 
in insurance companies know more about 
that than I do, but, according to this Com- 
mittee’s report, there are only 30 per cent 
of the automobiles insured. 

This came to my attention strikingly at 
the Saranac meeting, where Mr. Stone, the 
gentleman who has just been referred to, 
made an address on this subject. 

I can’t help but say here that I entirely 
disagree with the comments made by Mr. 
Stone. I think that compulsory insurance is 
necessary; it is here, whether we like it or 
not, and we had better get busy and, as I 
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said before, not put it in the power of the 
politicians to enact welfare legislation which 
will not only crucify the lawyers but crucify 
the insurance companies. ‘ 

We are confronted today in the State of 
New York with an admirable compulsory in- 
surance act. Now, there are many changes 
that I would like to suggest and I will sug- 
gest. The Superintendent of Insurance of 
that state came to me at the Saranac meet- 
ing and asked me if I would make for him 
any suggestions which I thought were ad- 
visable. 

We should have an act which is sane and 
fair, passed at a time when men can consider 
the matter gravely and considerately, when 
we can have time to prepare an act which 
will serve the purpose without waiting for 
sometime when some catastrophe occurs and 
an act will be wished upon us in all the dif- 
ferent states, like it was wished upon the 
State of Massachusetts. 

Now, there isn’t a reason, there isn’t a 
logical reason, when you come to analyze it, 
why we shouldn’t have compulsory insurance. 
It is entirely constitutional and it is entirely 
within the police power of all the states to 
require that before a man takes out his au- 
tomobile registration license, he should fur- 
nish or submit an automobile policy. The 
act which is now being presented to the leg- 
islature of our state contains provisions that 
he need not be issued a policy if, in the 
judgment of the board which is to be ap- 
pointed under this act, he is not a good risk; 
so that we can’t have any very serious in- 
juries to the lawyers or to the insurance com- 
panies if that act is faithfully administered. 

You want to remember, gentlemen, that if 
they force upon the public a compulsory in- 
surance act, which may contain a provision 
which requires that the injuries which are 
sustained by the injured person be assessed 
by a commission, there won’t be any longer 
any use of the lawyers; there won’t be any 
longer any need for the International Asso- 
ciation of Insurance Counsel. I say that the 
time is here when the lawyers of this coun- 
try can do a service to the public. The time 
is here when the insurance companies can 
render a real service to the public. The pub- 
lic officials, at least in the State of New 
York, are in a frame of mind today when 
they are perfectly agreeable to reasonable 
and sane suggestions. They are ready to sit 
down with the bar associations and the in- 
surance companies and work out an act 
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which will be equitable and fair to all parties. 

I again repeat that this is the most im- 
portant matter which has been presented to 
this Association and I urge upon you gen- 
tlemen and I urge upon the President that 
such action be taken at this meeting, before 
it is adjourned, which will enable us, as we 
appear before the various state bar associa- 
tions and the legislative committees where 
we shall be called upon to appear—to an- 
able us to have some help from this Associa- 
tion. I thank you, gentlemen. (Applause). 

MR. WEISS: Mr. President, everything 
that has been said was on my lips. It was in 
my mind last year when I made the motion 
to keep this committee alive, as a result of 
which this report was made. But I think we 
ought to do something concrete about it, be- 
cause I felt last year, and I feel now, that 
this is the most important thing before this 
convention, one of the most important mat- 
ters before the insurance companies and the 
insurance lawyers. Therefore, I move that 
this committee be continued and that this 
matter be re-referred to the committee, with 
instructions to bring back to the next con- 
vention of this Association a draft of a bill, 
either a financial responsibility bill or a 
compulsory insurance bill, or both, as in the 
discretion of the committee it may see fit, so 
that we may act upon the matter one way or 
the other, resolve it for compulsory insur- 
ance or resolve it for financial responsibility, 
which, as Mr. Smith pointed out, is more or 
less the same thing in the long run, or the 
short run; one is the short cut and the other, 
the long. I think the matter should be given 
continued consideration and the committee 
should draft a bill, which can of course be 
amended in the various states to suit local 
conditions, because that isn’t difficult. The 
other bills, like the uniform license laws, 
have been amended, the Model Bill drafted 
by the American Automobile Association; 
and the National Conference on Street and 
Highway Safety has drafted model bills 
which have been amended to suit local condi- 
tions, and so this bill can be amended to suit 
local conditions in the various states. I 
make the motion. 

PRESIDENT HAYES: You have heard 
the motion, gentlemen. I have not heard a 
second. 

MR. MURPHY: [I'll second it. 

PRESIDENT HAYES: Regardless of 
whether or not the motion is seconded, the 
Chair rules that action taken on that motion 
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by the convention can be advisory only, as 
the convention itself does not have the power 
to create or dissolve committees. That is 
solely the function of the President. How- 
ever, as was done last year, I think it is 
very advisable that it be done this year in 
the succeeding administration. 

I am thoroughly in accord with the basis 
of the thought contained in Mr. Weiss’s mo- 
tion, to the effect that this subject, being as 
important as it is, it receive the further con- 
sideration and continued study of a responsi- 
ble group of men of this organization. The 
motion is pretty long. I think you all heard 
it. It was substantially to the point that 
this Committee on Compulsory Automobile 
Insurance and Financial Responsibility Laws 
be continued; that the subject be given fur- 
ther study and that a report be made to the 
Convention at the 1941 annual meeting on 
the result of the studies of that Committee. 
I take it, Mr. Weiss, that is substantially 
your motion? 

MR. WEISS: That is right, with the addi- 
tion of a supplement that the Committee ac- 
tually formulate a suggested draft of a bill. 

MR. SLATON: Mr. President, I make 
a point of order about that; that the com- 
mittee ought not to be instructed to do a 
thing that may be merely advisory. I under- 
stood the ruling of the President would be 
to exclude the last part of Mr. Weiss’s mo- 
tion. 

PRESIDENT HAYES: I think the point 
is well taken. Any action by the Conven- 
tion can be merely advisory, but I am con- 
vinced that whatever committee will be ap- 
pointed to carry on this work will have 
thoroughly in mind Mr. Weiss’s proposals. 

MR. BECKWITH: Mr. President, there 
are certain other aspects of this whole ques- 
tion than the mere language of a financial re- 
sponsibility law or a compulsory insurance 
law. What I have in mind are the laws re- 
lating to the conduct of motorists on the 
highway and the prosecution of offenders; in 
other words, the enforcement on the highway 
of safe practices. I take it that committee 
would not have its hands tied but would be 
at liberty to report upon that aspect of the 
matter in addition to the others and, if it is 
so desired, to suggest legislation on that 
aspect of the matter. Am I correct in that 
assumption? 

PRESIDENT HAYES: You are correct. 

The action of the convention is upon the 
motion by Mr. Weiss of New Orleans, which 
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motion has been duly seconded. Are you 
ready for the question? All those in favor 
will signify by saying “Aye.” ‘Those opposed. 
The motion is carried and the action of the 
Convention will be communicated to the suc- 
ceeding administration for its attention. 

We are about through with the program 
for this morning and we are going to get out 
of here in good time. The next item of busi- 
ness is the report of the Committee on Fire 
and Marine Insurance, by Mr. Charles W. 
Sellers of Cleveland. Is Mr. Sellers here? 

MR. HAVIGHURST: Mr. President, Mr. 
Sellers asked me to give the report. 

PRESIDENT HAYES: This gentleman 
is associated in practice, I believe, with Mr. 
Sellers. The name is Mr. Havighurst of 
Cleveland. 

MR. HAVIGHURST: This report is brief 
and I will just summarize it so as to make it 
even briefer. 

Mr. Havighurst read the brief. 

(Report of Committee on Fire and 
Marine Insurance appears on page 61 
of the Journal). 

PRESIDENT HAYES: Thank you very 
much. 

PRESIDENT HAYES: O. K. Gentle- 
men, our golf tournament this afternoon. 
There is a bridge tournament here for the 
ladies and the men. We have a banquet this 
evening, at which there will be no speeches. 
We hope you will all be here promptly. We 
are going to have some music and some 
things that will please you. 

This meeting will now adjourn until to- 
morrow morning at 9:30. 

Recessed at 12:30 p. m. 


Friday Morning 


The third session, Friday morning, was 
called to order at 10:27 o’clock, President 
Hayes presiding. 

PRESIDENT HAYES: I would like to 
get started with this session, ladies and gen- 
tlemen. We have a good deal of business to 
do this morning and a number of things to 
hear about and I don’t think any of us want 
to finish too late. I hope that all of you 
people enjoyed the informality of our ban- 
quet last evening. (Applause). 

We have a very, very wonderful treat in 
store for the membership this morning and 
I certainly trust that everybody who is in the 
hotel attending the convention will be here 
for it. 

The first item of business on the program 
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for this morning is the report of the Com- 
mittee on Fidelity and Surety Law, by 
Clarence F. Merrell of Indianapolis, Chair- 
man. Mr. Merrell. 

MR. MERRELL: Mr. President, the re- 
port of the Fidelity and Surety Law Commit- 
tee is in the July number of the Journal and 
it certainly is not my intention to read it at 
this time. Suffice it to say that the Com- 
mittee was not assigned any work of particu- 
lar importance and we contented ourselves 
with making reference to a few of the cases 
which we thought were of sufficient general 
interest and importance to the fidelity and 
surety companies and their lawyers to em- 
body in this report. 

I want to thank you, Mr. President, for 
the pleasure and privilege of serving under 
you during this year. (Applause). 

PRESIDENT HAYES: The next item of 
business on the program for this morning is 
the report of the Committee on Health and 
Accident Insurance, by Paul J. McGough, 
Chairman, of Minneapolis, who will not 
come to the rostrum because his report has 
been filed. It has been signed by all of his 
committee members; there is nothing con- 
troversial about it; it will appear in the 
October issue of the Journal. (Applause). 

(Report of Committee on Health and 
Accident Insurance appears on page 
62 of the Journal). 

PRESIDENT HAYES: The next item 
of business is the report of the Committee on 
Life Insurance, by C. M. Vrooman, Chair- 
man, of Cleveland. Mr. Vrooman. 

(Mr. Vrooman read his report which 
appears in the July, 1940 Journal. 
Mr. Vrooman’s comments appear on 
page 72 of this Journal). 

PRESIDENT HAYES: What is the 
pleasure of the Convention with reference to 
the report of that committee? 

MR. SHACKLEFORD: I move it be ac- 
cepted and filed. 

MR. EAGER: I second the motion. 

PRESIDENT HAYES: It has _ been 
moved by Mr. Shackleford and seconded that 
the report of the Committee on Life Insur- 
ance be accepted and filed. All those in fa- 
vor will so signify. Those opposed. It is so 
ordered. 

The next item of business is the report of 
the Committee on Workmen’s Compensation, 
by Mr. Kenneth P. Grubb of Milwaukee. 
Mr. Grubb. 

MR. GRUBB: Mr. President, our report 
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was printed in the July issue of the Jaurnal 
and we have nothing to add to it at this time. 

PRESIDENT HAYES: Mr. Grubb says 
that his committee report was printed in the 
July issue of the Journal and they have 
nothing to add to it at this time, but I will 
say what Mr. Grubb didn’t, that I hope you 
will study it, and, I am sure that when you 
have, you will find that it is representative 
of some excellent work. 

MR. W. R. EATON: Mr. President, may 
I ask a question on the subject of work- 
men’s compensation? All these other gentle- 
men have been giving you something. I want 
to ask something. In our work, we have 
been trying to find the source of the specific 
injury schedules which you find in every one 
of the Workmen’s Compensation laws. I 
have communicated with a number of law- 
yers who are independent practitioners and 
with the home office counsel of insurance 
companies, as well as the Association of Cas- 
ualty and Surety Executives. None of them 
have been able to furnish it. If any of you 
know where it can be found, how the specific 
injury schedule was originally compiled, how 
they found 104 weeks for this, 139 weeks for 
something else, I would like to have it 
through the Secretary of the Association, for 
we need it in our business in a particular 
case. Do any of you know anything about 
it, where it can be found? If you can find it 
when you get home, let me have it, please. 

PRESIDENT HAYES: Mr. Eaton might 
be up against the same sort of a proposition 
that our office was troubled with a few years 
ago when we were trying to find out where 
a statute in our state came from. After con- 
ducting a research, we found there were two 
sentences in it that conformed exactly with 
a statute on the same subject in the State of 
Maine; there were three sentences in it from 
Pennsylvania; there were four words in it 
from Michigan and one paragraph in it from 
California. So Mr. Eaton may be up against 
the same sort of a proposition. 

JUDGE POWELL: Mr. Chairman, if he 
will communicate with that bureau in New 
York of which the former Insurance Com- 
missioner of Massachusetts, Bill Leslie, is 
Chairman, he can answer it. It is called the 
National Council on Compensation Insur- 
ance. They can answer his question, I 
think. 

PRESIDENT HAYES: Mr. Eaton, that 
is Judge Powell and if you will talk to him, 
he can give you the information, apparently. 
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Before we get to the next order of busi- 
ness, let me go to another matter that is not 
on the program. We have a member of our 
Executive Committee, Mr. Wilson Jainsen 
of Hartford, Connecticut, who for many 
years has been considered a most eligible and 
personable bachelor. Well, his status has 
been forever lost, because in the merry 
Month of May, 1940, he took unto himself 
a bride. He couldn’t come to this conven- 
tion because of business reasons of his com- 
pany and some of his friends in the conven- 
tion yesterday undertook to annoy him by 
sending him a telegram every half hour on 
various subjects. There is a reply this morn- 
ing from Mrs. Jainsen and I thought you 
might be interested in hearing it. The tele- 
gram reads as follows: “Stop. You can’t do 
this to my Wilson. He is busy cleaning the 
garbage can.” (Laughter). 

Now, ladies and gentlemen, the next item 
of business on this program is what I think 
we will all refer to as the program feature. 
In May, I went to Detroit and, with the aid 
and assistance of Milo Crawford, I was able 
to secure the consent of William S. Knud- 
sen, President of General Motors, to come 
to this convention to address us. I am cer- 
tain that everyone in the convention who 
knew about that was happy at the thought. 
In the meantime, in June, Mr. Knudsen was 
appointed a member of the President’s Ad- 
visory Defense Commission and, as a result 
of his acceptance of that work, with the 
permission and consent of his own board of 
directors, he has ever since been working ap- 
proximately 18 hours a day. 

Some two weeks ago, much to my dismay 
and consternation, but I will say not much 
to my surprise, I received a letter from Milo 
Crawford that Mr. Knudsen wrote to him, 
stating his utter inability, in view of his 
present work, to come to this convention, but 
stating that he felt sorry to have to say that 
he was unable to comply with his commit- 
ment, and he wrote a very nice letter. 

Milo sent the letter to me and I wrote to 
Mr. Knudsen and I tried to sell him a bill 
of goods on the fact that he was nearer 
White Sulphur Springs now that he was in 
Washington than he was when he was at 
Detroit; that the convention program had 
been printed and that his name was on it 
and many people were coming because he 
was on the program, but that, however, I 
wanted him to feel free to say “No” to me 
too. 
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He wrote me back a letter and said that 
he sincerely hoped that no man in this con- 
vention would think that he was a quitter 
and he said that when he had completed his 
task for the government and at some future 
time if, in the judgment of the then ad- 
ministration, it was this convention’s desire 
to have him address them, he would be only 
too glad to do so. (Applause). 


About 15 years ago there was a ball player 
by the name of Andy Cohen and he was 
playing ball for the New York Giants at the 
time that Muggsy McGraw was the manager. 
And playing first base at that time was 
George Kelly, a great first baseman, a great 
fielder and a great hitter. Cohen was a 
utility infielder. Like many other ball play- 
ers, Mr. Kelly ran into a slump in his hitting 
and one day in an important game which 
meant much to the championship possibilities 
of the Giants, Mr. McGraw decided to make 
a change in the batting order at the time a 
pinch hitter was needed and the announcer 
called out to the crowd, “Cohen batting for 
Kelly,” whereupon a stentorian voice from 
the upper round of the grandstand yelled out, 
“And Moriarity is leaving your ball park.” 
(Laughter). 

Now, ladies and gentlemen, we have a 
pinch hitter here today, but I am happy to 
say that when I wrote the letter to the mem- 
bership which I did two weeks ago, announce- 
ing the change in our program, not only did 
not one single person write back and say they 
were sorry that Mr. Knudsen wasn’t going 
to speak and therefore they couldn’t come, 
but you will be thrilled to know of the vol- 
uminous sheaf of correspondence which I re- 
ceived within the past two weeks, even at this 
hotel and even this morning, in this morning’s 
mail, bringing me letters from every part of 
the country stating how happy they were to 
think that Mr. Will Manier of Nashville, 
Tennessee, was going to address this conven- 
tion and what a privilege it would be for us 
to hear him. 

I had known a good deal about Will 
Manier. I had never had the pleasure of 
meeting him. We all know Miller Manier— 
as Marion Chrestman has just said, dearly— 
and I had heard that Will Manier had an 
outstanding reputation as a public speaker 
and had a training and an education possessed 
by very few men in this country and that he 
had made a study all his life of military af- 
fairs and the affairs of government from a 
business and an economic standpoint. So I 
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began to think that while I had a .300 hit- 
ter in my line-up when I had Mr. William 
S. Knudsen, the chances were that by cast- 
ing about I could supply myself with a clean- 
up slugger who would be able to come to us 
and make everybody who came to this con- 
vention glad that he was here. 

Mr. Will Manier is a lawyer of Nashville, 
Tennessee, of middle age but of huge stature. 
He is a graduate of the United States Naval 
Academy at Annapolis. He is a rare com- 
bination of having been graduated from the 
United States Naval Academy and having 
served as a captain in the regular army in 
the World War in France. In his section of 
the country, he is considered to be one of 
the very best public speakers, as is evidenced 
by the fact that he is in constant demand 
down there. He is a radio commentator; he 
discusses the affairs of the world for the 
benefit of the people of that section of the 
country over MSM at Nashville every week. 
He is a former President of International 
Rotary, in which capacity he served for two 
years, likewise, he was a special representa- 
tive of International Rotary and he spent 
that time in connection with the affairs of 
International Rotary in going all over the 
world, in meeting all kinds of people and in 
studying the conditions of those who live in 
other parts of the hemisphere. He is a man 
of broad experience, and, last but not least, 
the night before last he was admitted to 
membership in this Association. 

His subject will be “An Insurance Policy 
for America’s Future.” I take great pleasure 
in presenting to you Mr. Will R. Manier, Jr., 
of Nashville, Tennessee. (Applause as all 
stand). 

(Mr. Manier’s address appears on 
page 63 of the Journal). 

MR. DICKIE: Mr. President, I would 
like to move that a sincere vote of thanks be 
tendered to our new member, Will R. Manier, 
for this delightfully simple but wonderfully 
profound exposition of the position in which 
we now find ourselves. (The motion was 
seconded by many). 

PRESIDENT HAYES: You have heard 
Mr. Dickie’s motion. Will you all please 
second it and that will be your vote. 

Mr. Manier, it would be futile for me to 
undertake to tell you how much every one 
of us appreciate your coming to us and be- 
coming one of us. 

MEMBER: Mr. President, I would like 
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to move that that speech be printed and dis- 
tributed to the membership. 

PRESIDENT HAYES: It does not re- 
quire a motion. It will appear in the October 
issue of our Journal and it will have the front 
rank. (Applause). 

No. 6 on the program for this morning is 
the heading of Unfinished Business. I know 
of none. Do you know of any? 

No. 7 on our program is New Business, and 
I don’t know of any of that, either, at this 
time. Do you know of any? 

I have one more little suggestion to make 
that I think you will appreciate. There was 
a young lady sang to us last night, Mrs. 
Lon Hocker, Jr. Her father-in-law is at this 


convention, as he usually is, and has been 
for many, many years and is one of the 
finest, nicest men here. 
Will you stand, please. 


I think I see him 
down there: 


(Ap- 
plause). 

The next order of business is the report of 
the Nominating Committee, Mr. H. Melvin 
Roberts, Chairman. 

MR. CRAWFORD: May I interrupt the 
proceedings for a minute, Mr. President? 

Mr. President and Gerry: Every member 
of this Association realizes what a conscien- 
tious and an intelligent administration you 
have given us. On that account and in be- 
half of each member of the Association, I 
wish to present you with this gavel as a token. 
We love you and we hope that you will keép 
this gavel in a prominent place to remind you 
of the good times and serious times that we 
have had together. (Applause). 

PRESIDENT HAYES: Thank you very 
much, and I probably will have an opportu- 
nity to use this gavel in connection with the 
next order of business. I thank you all 
very much. 

MR. H. M. ROBERTS: Mr. President 
and members of the Convention: 

Before presenting the report of the Nomi- 
nating Committee, upon behalf of that Com- 
mittee I have been asked to express to you 
the very sincere appreciation of the interest 
taken by such a large number of the men 
in appearing before the Committee to try 
to assist us in solving our problems. 

The Committee has endeavored to solve its 
problems by having a number of meetings. 
We have had about five meetings, with long 
sessions, and it was not enitrely finished un- 
til midnight last night. . 

It was announced to you last night that 
this year the Committee is to recommend, or 
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nominate, I should say, instead of one candi- 
date for President, three candidates for Presi- 
dent. We find under the By-Laws that that 
is permissible and that is being done so that 
you may have a chance to vote on these three 
nominees. We will present the names to you, 
and I take it the President will want then to 
proceed with the election, the conduct and 
machinery of which the President will give 
to you. Then, after that election has been 
held, the Committee then will present the 
nominations for the other offices, and we 
hope we may proceed with the elections as 
promptly as possible. 

The three men whose names will be pre- 
sented to you as nominees for President 
will be given to you now, in their alphabetical 
order only, not in the order of preference or 
time of nomination in the Committee. Their 
alphabetical order is as follows: 

Mr. Oscar J. Brown of Syracuse, N. Y. 

Mr. Robert W. Shackleford of Tampa, 
Florida. 

Mr. George M. Weichelt of Chicago, Ill. 

Now, ladies and gentlemen, these names 
were announced to you last night at the ban- 
quet. (Applause). 

PRESIDENT HAYES: The Chair is of 
the opinion that the Convention, Mr. Roberts 
and the members of the Nominating Commit- 
tee, is entitled to know the personnel of all 
of the officers nominated by this Committee 
for attention at this convention. I think that 
the membership of the Convention is entitled 
to know at this time who the Committee has 
nominated for the offices of Secretary, 
Treasurer, Vice Presidents and members of 
the Executive Committee as well as the nomi- 
nees for President, and the Chair will re- 
quest that that report be made at this time. 

MR. H. M. ROBERTS: We will be glad, 
Mr. President, to make that. We followed 
the other procedure because we thought you 
would rather have it that way. 

For the position of Vice President, there 
are three places to be filled. The Committee 
wishes to nominate Mr. Oliver Beckwith of 
the Aetna Insurance Company of Hartford, 
Connecticut. (Applause). 

The Committee wishes to nominate Mr. 
Clarence Merrell of Indianapolis, Indiana. 
(Applause). 

The Committee wishes to nominate also 
another home office man besides Mr. Beck- 
with, Mr. Royce G. Rowe of Chicago. (Ap- 
plause). 

For the Executive Committee, the Com- 
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mittee nominates Mr. J. Mearl Sweitzer of 
the Employers Mutuals. (Applause). 

The next nominee for the Executive Com- 
mittee is Mr. F. B. Baylor of Lincoln, Ne- 
braska. (Applause). 

And the next nominee is Mr. William O. 
Reeder of St. Louis, Mo. (Applause). 

For the position of Treasurer, to take the 
place of Mr. Harvey White, whose illness 
will not permit him to continue in office, the 
Committee nominates the gentleman who 
gave Mr. White’s report this year and who 
we feel is eminently fitted to continue Mr. 
White’s policies, Mr. Robert Noll of Ma- 
rietta, Ohio. (Applause). 

Of course, it goes almost without saying 
that for the position of Secretary—I expect 
TI could even stop at that point and you 
would supply the nominee, Dick Montgom- 
ery. (Applause). 

MR. DICKIE: Mr. President, would it 
be in order to move that the Secretary cast 
the ballot for all of the officers except that 
of President? 


PRESIDENT HAYES: The Chairman 


was about to suggest, Mr. Dickie, that un- 
der the By-Laws of this organization, nomi- 
nations may be made from the floor for any 
office which has been attended to by the 


Nominating Committee. Therefore, it was 
my thought that at this time—and this was 
one of the reasons why I asked to have the 
entire and complete report made public at 
once; I felt that we should attend to the 
matter of the election of all of the officers of 
the convention except that of President, first, 
and then proceed to the balloting with ref- 
erence to the Presidential election and, while 
that is being counted, we can proceed to the 
further business of the Association and we 
will thereby save a little time. Does that 
meet with your approval? Are there any fur- 
ther nominations to be made for the office 
of either Secretary, Treasurer, Vice Presi- 
dents or members of the Executive Commit- 
tee than those nominations made to this Con- 
vention by your Nominating Committee? 

MR. DICKIE: I move the nominations 
be closed. 

MR. NICHOLS: I second the motion. 

PRESIDENT HAYES: It has_ been 
moved and seconded that the nominations be 
closed. Is there any discussion? Are you 
ready for the question? All those in favor 
will signify by saying “Aye.” Contrary. The 
“Ayes” have it and the Secretary of the Con- 
vention is instructed by the Chair to have 
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the records record that a unanimous ballot 
has been cast by this convention in favor of 
the election of the members of this Associa- 
tion for the offices of Treasurer, Secretary, 
Vice Presidents and members of the Execu- 
tive Committees as announced. 

Now, members of the Association, it has 
been stated by your Chairman of the Nomi- 
nating Committee that it was the Nominat- 
ing Committee’s opinion that it was proper 
for them and within the By-Laws of the As- 
sociation to name three candidates for the 
office of President of this Association. 

Since the announcement at the convention 
last night by Mr. Roberts, there have been 
numerous questions raised by members of the 
Association to me as to whether or not that 
was proper. The Chair rules that it is proper. 

The Chair also desires to state at this time 
that he thinks that the course pursued by 
your Nominating Committee in naming three 
outstanding and able men as candidates for 
the Presidency of International Association of 
Insurance Counsel is a good sign and augurs 
well for the future and the peace and the 
progress of this Association. 

How do you want to vote? The By-Laws 
say that voting shall be by ballot unless 
otherwise designated by the Convention. 


MR. WILLIS SMITH: Mr. President, I 
was about to arise for the purpose of moving 
that the election, when conducted by ballot, 
in the event neither of these three gentlemen 
receive a majority and, of course, be declared 
elected—that in the event none of the three 
receive a majority, that then the two high 
men be balloted upon on a second ballot. 

PRESIDENT HAYES: Mr. Willis Smith 
suggests that a ballot be taken and that in 
the event one of the three candidates receives 
a majority of all of the votes cast, that he 
be declared elected as the President of this 
Association, but that if a majority is not 
found in the ballot for one of the three candi- 
dates, then there be a run-off for the two 
men receiving the highest number of votes. 
Is that in the form of a motion, Mr. Smith? 

MR. WILLIS SMITH: Yes it is. 

PRESIDENT HAYES: Do I hear a sec- 
ond? 

MR. EAGER: I second the motion. 

PRESIDENT HAYES: You have heard 
the motion and it has been seconded. Have 
I made it clear to you members of the con- 
vention? Do you understand it? All those 
in favor will signify by saying “Aye.” Those 





October, 1940 


opposed. The “Ayes” have it and the elec- 
tion will be conducted in that manner. 

Are the following men in the room: John 
Barton of Omaha, Nebraska? Frank Cull of 
Cleveland? Allan Christovich of New Or- 
leans? Fred Warren of Sioux Falls, S. Da- 
kota? Dexter Blount of Denver, Colorado. 
Are they all here? (Mr. Blount not present). 
The Chair appoints Mr. Barton, Mr. Cull, 
Mr. Christovich, Mr. Warren and Mr. Blair 
as tellers for this election. 

Now, members of the Convention, inas- 
much as we are having a written ballot—and, 
as was explained to the meeting last night, 
of course, only those who are entitled to vote 
will vote. If there is doubt in any of the 
minds of you as to whether or not you are 
eligible to vote, you may determine that 
from Miss Sutton, who is at the desk out- 
side the door. 

I would like to have the five men that [ 
named come forward and I would like to 
have the ballots passed out immediately. 
They are ready here. I would like to have 
them figured as soon as possible and, while 
that is being done, we will proceed to the 
other business of the Convention. 

MR. EAGER: Mr. President, to relieve 
any possible embarrassment upon the part 
of new members who were elected just the 
other night, I take it, of course, that those 
gentlemen are eligible to vote. I think if 
you will state that, you might save them 
making an unnecessary inquiry. 

PRESIDENT HAYES: Mr. Eager sug- 
gests that the Chair inform those new mem- 
bers of the Association who were elected to 
membership at a meeting of the Executive 
Committee the night before last that they are 
entitled to vote. 

May I have your attention, please? I 
rather take it that there are no further nomi- 
nations for the office of President, but if 
there are, members of the convention, you 
are entitled to make them at this time. Are 
there any further nominations for the office 
of President? Hearing none, the balloting 
will proceed. In marking your ballot, will 
you please resort to the well-known “X,” so 
that there may be no question about the con- 
struction of the ballot by the tellers. 

The convention will be at ease for a few 
moments. I hope, ladies and gentlemen, 
that as soon as you cast your ballot, you will 
resume order so that we may proceed with 
the other business of the Convention, which 
will be interesting. 
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Are all of the men of the convention who 
have been elected to office this morning in 
the room? If they are, I want them to stay 
here. I want Mr. Oliver Beckwith, Mr. 
Clarence Merrell, Mr. Royce G. Rowe, Mr. 
J. Mearl Sweitzer, Mr. F. B. Baylor, Mr. 
William O. Reeder, Mr. Robert M. Noll, and 
Mr. Richard B. Montgomery to stay in the 
room. 

Have all of you gentlemen delivered your 
ballot to the committee of tellers? Are there 
any who have not? 

The convention will be in order. I desire 
the following men to come to the rostrum 
and stand here: Mr. Oliver Beckwith of 
Hartford, Connecticut; Mr. Clarence Mer- 
rell of Indianapolis, Indiana; Mr. Royce G. 
Rowe of Chicago; Mr. J. Mearl Sweitzer of 
Wausau, Wisconsin; Mr. Bill Baylor of Lin- 
coln, Nebraska; Mr. William O. Reeder of 
St. Louis; Mr. Robert Noll of Marietta, Ohio; 
and Dick Montgomery is here. There they 
are, ladies and gentlemen. What do you 
think about them? (Applause). I desire to 
say a word about them, for fear that some of 
you might not know all the good that there 
is to be known of them, but I shall be very 
brief. 


Mr. Oliver Beckwith is of the Aetna. 
Years ago he was a member of the Executive 
Committee of this organization. Is consid- 
ered one of the top flight men in the insur- 
ance industry of this country and has always 
had the interests of this Association at heart. 
(Applause). 

Mr. Clarence Merrell is of Indianapolis. A 
man who has been with us a long time and 
who this year was the Chairman of my Com- 
mittee on Fidelity and Surety Law. (Ap- 
plause). 

The next two gentlemen, both rather sport- 
ish looking, are representatives of the mu- 
tual companies, who have very actively and 
generously played an important part in the 
success of this Association. The first one, 
who I understand won a little money last 
night some place or other, is Mr. Royce G. 
Rowe, Vice President and Assistant Counsel 
of the Lumbermens of Chicago. Mr. Rowe 
is on this ticket as a Vice President. He is 
a former member of the Executive Commit- 
tee of the Association. (Applause). 

So is Mr. J. Mearl Sweitzer, next to him, 
a former member of the Executive Commit- 
tee, and who is General Counsel of the Em- 
ployers Mutuals of Wausau, Wisconsin. (Ap- 
plause). 
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Mr. Bill Baylor is next, elected to the 
Executive Committee for a term of three 
years. The author of the report that I told 
you something of yesterday, and he was the 
Chairman this year of the Committee on Cas- 
ualty Insurance. Is one of the old warhorses 
of this organization. Has never before been 
recognized for official position and I am sure 
we are all glad to see that he has it. (Ap- 
plause). 

The gentleman in the white coat, every- 
body knows. (Applause). This convention 
could hardly get along without Dick. Dick 
has been Secretary of this Association for 
five years. Took that job over under ad- 
verse circumstances, in bad times and poor 
conditions, and has performed a very mar- 
velous task in working it out to its present 
status. 

The next gentleman is the Chairman, the 
perennial Chairman, of the Entertainment 
Committee of this Association, Mr. William 
O. Reeder, who has belonged to it for many, 
many years and who is beloved by all. (Ap- 
plause). 

The next gentleman is one whom I think 
everybody here knows, one of the best golfers 
in the organization, one of the old timers, 
at present a member of the Executive Com- 


mittee but the Nominating Committee has 
seen fit to burden him with the duties of 
Treasurer also. A man who has been at all 
our conventions and ali that, and who is a 
great friend of Harvey White’s—Robert 


Noll. (Applause). 

That is all, gentlemen. 

Now, while the ballots are being counted, 
so that we may get the result of the election 
of the President, I think we should pass to 
the reports of the Golf Committees and the 
presentation of the golf and bridge prizes. 
Is Mrs. Edith Dodd here? Is Mrs. Robert 
W. Shackleford here? And is Mr. Lowell 
White here? Is Mrs. Dodd here? Have 
you your report ready to make for the pre- 
sentation of prizes? 

MRS. DODD: There is no report to 
make, excepting to present the prizes. Mr. 
White can be heard so much better that we 
thought we would let him do it when he does 
the other. 

PRESIDENT HAYES: 
bridge prizes? 

MRS. DODD: I don’t know about those. 

PRESIDENT HAYES: Well, Mrs. Dodd, 
who I think is a little too modest—I think 
she thinks she might fight this thing here— 


How about the 
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wants Mr. Lowell White to hand out the 
prizes for the winners of the ladies’ golf tour- 
nament. Lowell, will you attend to that, 
please. 

MR. LOWELL WHITE: The first nom- 
inee—that is what you called them, isn’t it? 
—is Mrs. Ray Caverly, this beautiful plate. 
This is second low net. (Applause). 

Mrs. Ralph Stewart; a beautiful evening 
bag is won by Mrs. Stewart for first low 
gross. 

Mary Eilleen Hayes. 
sure we are all as thrilled as you are. 
wins the low net. (Applause). 

Mrs. Dodd won these beautiful silver dishes 
for second low gross. (Applause). 

Mrs. Curtis and Mrs. Woodward. Mrs. 
Curtis won the putting contest; Mrs. Wood- 
ward, the Kicker Handicap. Two beautiful 
prizes. We will see that they get them. 

Mrs. Blair. Mrs. H. M. Roberts. Mrs. 
Roberts won these silver birds in the putting 
contest. Congratulations. (Applause). 

Is Emily Blair here? Emily won the prize 
for the selected nine holes. 

PRESIDENT HAYES: Is Mrs. Shackle- 
ford in the room? Is there some member of 
her Bridge Committee here who knows who 
should get these prizes? I am advised they 
were all taken yesterday. 

MR. LOWELL WHITE. Ladies and 
gentlemen, we are finally getting down to 
the serious business of the convention. Let’s 
have absolute quiet. There is to be no levity. 
Johnny Anderson, will you come forward, 
please. Johnny is the grand champ. He 
wins this beautiful set of registered woods 
with a gross 71—gross, mind you! (Ap- 
plause). As usual, Johnny took two bottles 
of milk with him on the golf course. I know 
some fellows who should have been carrying 
milk instead of what they were carrying. 

MR. ANDERSON: Milk and ice water. 
Thank you. 

MR. WHITE: Fred Bowen, Wayne Ely, 
Al. Schlipf, Wray Zelt. Fred won the first 
low net, a beautiful set of woods, with a net 
of 70. Do you feel much pain? Congratu- 
lations! 

Wayne Ely won the second low net. 
he will have to explain himself. 

MR. ELY: I also won a dime from 
Lowell White but I haven’t gotten it. 

MR. WHITE: Al. Schlipf, the third low 
net, another set of woods. Congratulations. 

Mr. Zelt wins a No. 4 wood for the next 
low net. Congratulations. 


Mary Eilleen, I am 
She 


How, 
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Cassius Gates, Bill Searl, Russel Saxby 
and Pat Eager. Cass., you win a golf bag. 
You make your own explanation. If there 
is any legal excuse why you won that, you 
would better tell it now. 

MR. WHITE: Mr. C. H. Gover. Al. 
Christovich. Mr. Gover wins a prize for the 
ninth low net. Tom Lipscomb is gone but 
he will be given his prize. 

Dexter Blount wins a rain jacket. He has 
gone to Philadelphia but I will see he gets 
that. 

John Barton is another 
Gresham. M. M. Roberts. 
C. L. Shaylor. A. P. Jones. Ted Warren. 
Jim Nugent. R. R. Williams. You win a 
dynamiter. Jim, try this on the snow this 
winter. Has Giffey Reeves come in? 

Walter Mayne. Walter Mayne wins the 
Grand Champion Dog House Award and we 
certainly appreciate his coming. 

MR. MAYNE: Thank you very much. 
I am glad to be here to get my dog house 
award. 

MR. WHITE: Wilbur Schwartz. Eddie 
Marshall. Kenneth Hawkins. Where are 
all these golfers? Bob Dalzell. Dan Mun- 
gall, Sr. George Blewett. Would you like 
to tell the crowd to what you attribute your 
success? You have won the 29th low net. 
(Laughter). George Blanchet. We all re- 
gret that your loved ones are not here to see 
you in this hour of triumph. 

Is Bob Hobson here. Bob Hobson had 
20 strokes on No. 1. (Presents Mr. Hobson 
with shovel). 

Is Hugh Combs here? 
here? I want everyone to take a look at Vic. 
Gorton. He had 136 strokes and apparently 
is still living. (Laughter). This is the only 
thing I know of to do for your game. 
(Laughter as he is presented with imitation 
revolver). 

Mr. Spray, 140 strokes. The champ. 
Meet the champ! For his courage, we give 
him this beautiful yellow ribbon. Congrat- 
ulations. 

This is the lawyers’ division now. Is Gov- 
ernor Holt here? Is Ernie Palmer here? 
Does anybody else hold public office? 

G. A. Farabaugh. Roy Dickie. Roy used 
to win low gross but he has settled back to 
winning low net now, quite far down the 
line. Bob Noll. Frank Durham. Leo the 
Lion Parker. Is Bill Freeman here? H. L. 
Smith. Come forward, piease. H. L. Smith 
is one of the worst influences in this conven- 


teller. Newt. 
Lowell Taylor. 


Is Vic. Gorton 
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tion. Years ago, he was the purveyor of 
Oklahoma rye in this hotel. Another or- 
ganization has recognized him and we will 
all live in the reflected glory. The W. C. 
T. U. wishes to honor H. L. Smith. 
(Laughter). 

Lester Dodd. Percy McDonald. Bob 
Caverly. H. J. McNeal. Bill Searl, Jr. We 
want Bob Caverly, and I mean Bob Caverly 
and I don’t want Ray standing around me. 
If Bob had come up, I would have given 
him three balls, but he will never get them, 
so I will only give his dad one. 

Jim Blair, John Barton and Al Christovich 
all won prizes. Jim Blair was having a lit- 
tle trouble and, in view of the game he shot 
—in bed—we have the first dog house prize 
for Jim. 

The second dog house prize goes to Dick 
Montgomery, for what, I don’t know. 

Mr. President, I have several prizes that 
haven’t been delivered but I will give them 
to these gentlemen later, because I know you 
are all anxious to hear the returns from the 
tellers. Thus endeth the reading of the 
Word. 

PRESIDENT HAYES: Mr. Blair, Chair- 
man of the Election Committee, are you ready 
to make your report? 

MR. BLAIR: Ladies and gentlemen of 
the convention: There were 187 votes cast; 
94 is required for a majority. Mr. Brown 
received 78 votes; Mr. Shackleford, 68 votes; 
and Mr. Weichelt, 41 votes. No candidate 
receiving a majority, it will be necessary to 
ballot again on Mr. Brown and Mr. Shackle- 
ford. The tellers will pass out additional 
ballots, which you will please mark promptly, 
so that they may be taken up and the result 
announced before the meeting is over. (The 
ballots were again passed out). 

PRESIDENT HAYES: Have you all re- 
ceived ballots? Will two or three of the 
gentlemen who are in the rear of the room 
circulate in the lobby immediately to deter- 
mine whether or not some men were not in 
here when Mr. Blair made that announce- 
ment and who may not know that we are 
having a runoff election. We want all the 
men who voted before to have the oppor- 
tunity to vote again. 

It will be understood that now there are 
but two candidates. Several people have 
suggested to me that I call the attention of 
the convention to the fact that you are now 
voting for either Mr. Brown or Mr. Shackle- 
ford. Have you all received a ballot? Are 





Page 32 


there any more gentlemen out in the hall who 
have not received a ballot? Please mark 
your ballots and deliver them to the tellers. 
We want to proceed with the handing out 
of the golf prizes. 

Gentlemen, will you please deliver all of 
your ballots to the tellers. I understand that 
some of you are still having a nice little visit 
and hanging on to those little slips of paper. 
We want those to work here, so will you 
please hand in your ballots. 

PRESIDENT HAYES: The convention 
will be in order. In accordance with the bal- 
loting, which was carried out in conformity 
with the rules adopted by the conyention 
this morning, I have the honor to announce 
that the President of this Association for the 
ensuing year, and so declared, is Mr. Oscar 
J. Brown of New York. (Applause as all 
stand). 

I name Mr. George Weichelt and Mr. 
Robert Shackleford a committee of two to 
escort Mr. Brown to the Chair. 

. . . Mr. Weichelt and Mr. Shackleford 
escorted President-elect Oscar J. Brown to 
the rostrum... . 
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Without further ado, ladies and gentle- 
men, I give you our next President, Mr. 
Oscar J. Brown. (Applause). 

PRESIDENT-ELECT BROWN: Ladies 
and gentlemen: 

The only thing I can say to you about be- 
ing your President is this. If I can only 
transform the love and the respect that I have 
for this Association and the love and respect 
that I have for you, all of you, into service 
for you, I will be a good President. I doubt 
my ability to do it. Thank you. (Ap- 
plause). 

PRESIDENT HAYES: Is there any 
further business to come before this meet- 
ing? If not, it becomes the function of Mr. 
Oscar Brown to adjourn it sine die. You 
may use my gavel. 

PRESIDENT-ELECT BROWN: The 
Executive Committee meeting will be held in 
Room 909 at 2:30. I hope to see all of you 
there. And may I also express the hope that 
I will see all of you and many more at the 
next convention of this Association. This 
convention is now adjourned. 

Final adjournment was taken at 1:12 p.m. 


Address of the President 


By GeraLp P. HAYES 
Milwaukee, Wisconsin 


7" THE Members of the Convention: 
There is a place on the program for 
an address by the President. It seems to be 
a matter of precedent, but the eminent gen- 
tlemen who have preceded me in office have 
set a good example in that their addresses 
have been brief and concise. I fear I shall 
not do so well in that respect, but my re- 
marks will be confined to some observations 
I have made while in office, will be in the 
nature of a report of my stewardship, and I 
have a few recommendations to make, which 
I think are of importance to the welfare of 
this Association. 

On Friday afternoon at the conclusion of 
the 1939 convention at Hot Springs your 
Executive Committee held a lengthy meet- 
ing, and dispatched considerable business. 

In November I met in Chicago with Mr. 
Milo H. Crawford, President of the Associa- 
tion last year, and Mr. Richard B. Mont- 
gomery, Jr., Secretary, and as the result of a 
pable of adequately handling a meeting of 


two-day conference selections for all Stand- 
ing, Special and State Membership commit- 
tees were made by me, and the appointees 
subsequently notified by the Secretary. With 
respect to the Chicago visit it might be fit- 
ting to record that the entertainment of the 
visiting firemen was undertaken and ably ac- 
complished by Mr. Royce G. Rowe, a former 
member of our Executive Committee, and 
Mr. George Weichelt, at present a member 
of that Committee. 

The Executive Committee held its annual 
mid-winter meeting at Belleair, Florida, on 
February 1st and -2nd. All members were 
present except one, whose absence was caused 
by reason of professional demands on his 
time at home. Two full days were consumed 
by the Committee in accomplishing the work 
of the Association. Of this event it is proper 
to record that the pleasure of the Committee 
Members was greatly enhanced by an excel- 
lent boat cruise in which all members partici- 
pated as guests of Mr. and Mrs. Robert W. 
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Shackleford of Tampa, Florida, Mr. Shackle- 
ford being a member of the Executive Com- 
mittee. 

It was at the meeting in Florida that the 
site of this convention was determined upon. 
It is the hope of the Committee that its de- 
cision to return to the Greenbriar met with 
a ready response from all of you. Our Asso- 
ciation has grown to such size that there are 
few places in the country of desirability ca- 
this kind. We had a grand time at Mackinac 
Island in 1938, and a most excellent con- 
vention at Hot Springs in 1939. However, 
many of our newer members have not been 
at a meeting at this place so we decided to 
come back to the Greenbriar, and we hope 
that our decision so to do will have been fully 
justified by the time this meeting is con- 
cluded. 

Secretary Montgomery and his assistant, 
Miss Opal Sutton, a very able young lady, 
have cooperated with me at all times. 

The office of the Treasurer has functioned 
with its usual efficiency, but the Report of 
the Treasurer will be given at this meeting 
by Mr. Robert Noll of Marietta, Ohio, a 
member of the Executive Committee, instead 
of Harvey E. White, Treasurer. I regret to 
announce that the health of Harvey White is 
such that he is not at the convention, will 
not be here and will not accept re-election to 
the treasurership, because he does not feel 
that his physical condition will permit him to 
further assume the burdens of that position. 
Harvey has asked me to say to you that this 
is the first convention he has missed in many 
years, but that his absence is only temporary. 
In connection with this office let me report 
that the finances of the Association have 
been in safe and able hands since Harvey 
White took the job. He has done his work 
without flare or fuss, has kept his eyes upon 
the bills, has instituted economies and has, 
withall, accomplished a big task in a quiet 
way. 

Four issues of the Journal have been pub- 
lished since the last convention. Mr. George 
W. Yancey is still functioning with the same 
degree of sincerety and efficiency as has been 
his throughout his entire association with 
this organization. He is a past President of 
the Association, and has been the Editor of 
the Journal since its inception. No member 
of International Association of Insurance 
Counsel is more deserving of the plaudits and 
acclaim of his fellow members than is George 
W. Yancey. His heart and his soul and his 
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talents and his great energy have been welded 
into one driving force for the good of our 
organization, and to him must be accorded 
the just credit that is due him in helping to 
bring International Association of Insurance 
Counsel from the status of an ordinary group 
to a position of pre-eminence in the field of 
professional associations. 

When you have finally seen and heard 
the work done by our Committees this year, 
you will realize that the gentlemen on those 
assignments have been most diligent in their 
work. They have been assisted to some ex- 
tent by members of the Executive Committee, 
each of whom I appointed as an Ex Officio 
member of a standing committee. 


Before leaving my references to the Execu- 
tive Committee I desire to call your attention 
to the unfortunate plight in which we now 
find Mr. Joe G. Sweet of San Francisco, Cal- 
ifornia, one of the able members of the 
Executive Committee. He is seriously ill at 
Alta Bates Hospital at Berkeley, California, 
and has been there for some time. Joe 
Sweet’s counsel and advice have been of in- 
valuable aid to me. 

I think it would be fitting for this con- 
vention to adopt a resolution directing me to 
telegraph to Mr. Harvey E. White and to 
Mr. Joe G. Sweet the convention’s expres- 
sions of esteem and good will and hope for 
early and complete recoveries. 

The entertainment for this meeting will, as 
usual, be in charge of that able and en- 
thusiastic fellow from St. Louis, Mr. Wm. O. 
Reeder. Bill oozes enthusiasm, and was gen- 
erously willing to again do his part toward 
making this convention a success even at the 
scarifice of his own time and enjoyment of 
the occasion. 

I guess there aren’t many people here who 
are unacquainted with the congenial Lowell 
White. When it comes to golf tournaments, 
Lowell is like “the flowers that bloom in the 
Spring”. He is always popping up at the 
right time, and he will again determine your 
handicaps and figure out what prize you 
ought to get. 

The Ladies’ General Entertainment Chair- 
man is Mrs. Robert D. Dalzell of Pittsburgh, 
the Ladies’ Golf Chairman is Mrs. Lester P. 
Dodd, of Detroit, and the Ladies’ Bridge 
Chairman is Mrs. Robert W. Shackleford, of 
Tampa. I selected these three ladies because 
each one of them is possessed of unfathomed 
ability and each one knows, especially well, 
the function to which she has been dele- 
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gated. They are assisted by other able 
ladies, too, whose names appear on the con- 
vention program. For information as to 
what is going on in the lines of entertain- 
ment for the ladies, ask any one of these com- 
mittee members because every one of them 
knows all the answers. 

This year I have appointed a special com- 
mittee known as a “Get Acquainted Commit- 
tee”. Its personnel was announced in the 
July issue of the Journal and appears on the 
convention program. I now solemnly charge 
every member of that committee with the in- 
dividual duty of making absolutely certain 
that not one person who attends this conven- 
tion, lady, man or child, leaves here with the 
feeling that he or she did not become prop- 
erly acquainted with all the rest of us. This 
Association is made up of approximately 
1350 men, soldiers on the same battle front, 
each of whom is keenly and consciously 
aware of the problems of every other one. 
Of course, we have a little division. We have 
the Home Office Counsel who sit on one side 
of the table, and the trial lawyers who sit on 
the other, but, when you remove the table, 
there is no difference between any of us, and 
we all know the same business, work on the 
same problems, enjoy the same activities, 


and altogether, are pretty much in the same 
canoe in paddling down the stream of life. 
By this time you may be getting irked with 
my oft repeated assertion that one of the 
great privileges of membership in this Asso- 
ciation is that of being able to know and to 
meet one another from all parts of the coun- 


try every year. My acquaintanceship with 
the members of this organization is the most 
highly prized acquaintanceship I possess. If 
it affects me that way, I think it must affect 
you likewise, and, therefore, at the conven- 
tion over which I have the honor to preside, 
I have adopted an objective that all who are 
here become acquainted with all the rest who 
are here, and since I arrived at the Green- 
briar the members of my Get Acquainted 
Committee have been put to work, they have 
been working, and I expect them to keep on 
working until this meeting is adjourned sine 
die. And, if, at the conclusion of the meet- 
ing, I have been responsible in that way for 
getting all members and guests acquainted 
with all the others, I will consider that the 
convention over which I presided has been a 
success. 


Now, members of the convention, I have 
some further observations to make, which I 
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regard as of serious importance to the future 
welfare of this Association, and which I make 
as the result of my study of its affairs, first, 
as a private in the ranks, next, as one in of- 
ficial position, and, finally, as President. This 
Association today has about the same gen- 
eral physical form of organization as it had 
when it was organized in 1920. Like Topsy 
it has more or less “growed” up. This is the 
adolescent period of its life. It does not need 
an overhauling. It needs some kindly, fath- 
erly directly based on sound economic and 
organization principles of life. 

It is my opinion that a large part of the 
potential efficiency of International Associa- 
tion of Insurance Counsel is lost because of 
the decentralization of the functions of its 
various executive officers. As was done 
twenty years ago, we still elect our executives 
from several geographical locations. Now, 
we also have a Journal and an Editor. In 
the present administration these functions 
are performed from New Orleans, Louisiana, 
Norfolk, Virginia, Birmingham, Alabama, 
and Milwaukee, Wisconsin, together with the 
aid, counsel and advice of the Executive 
Committee whose members are scattered all 
over the country. If we wish to continue this 
scheme of things, we may do so, but, if we do 
so, we must not expect International Associa- 
tion of Insurance Counsel to grow very much 
in efficiency, service and accomplishment. It 
is no easy task for a president of this organ- 
ization to undertake to perform his functions 
with a Secretary located in one State, a 
Treasurer in another and the Editor of the 
Journal in another. It must be even less sat- 
isfying for the Editor of the Journal to un- 
dertake his work with the executive officers 
he calls upon for support separated as widely 
as are the other executive officers of the 
Association. 

The work which devolves upon the Treas- 
urer is substantial. An immense amount of 
work weekly flows through the office of the 
Secretary. The duties of the Editor require 
constant attention to his task. The office of 
the President is burdened with unending 
correspondence and attention to detail. 

I have earlier commented, in the course of 
my remarks, upon the efficiency and co- 
operativeness of the Editor of the Journal, 
the Secretary and the Treasurer of this Asso- 
ciation. I wish now to say in my judgment, 
especially with respect to the office which 
Mr. Yancey holds, the Association is de- 
manding a service it is not entitled to in re- 
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questing Mr. Yancey year after year to at- 
tend to the editing and publication of our 
Journal without remuneration and without 
cost to the Association, except that involved 
in publishing and mailing and stenographic 
service. Unless you have seen from the in- 
side how the matter of the Journal works, it 
is impossible to realize the extraordinary 
amount of time which any editor of our 
Journal would find it necessary to apply to 
that task in order that the standard be kept 
to that built by Mr. Yancey. When this 
Association takes from Mr. Yancey the 
enormous amount of time annually, which 
the publication of our Journal requires, you 
can readily realize what a serious burden the 
publication of this Journal must mean to 
him. He has done it willingly, without 
grudging and with a high standard of service 
and achievement always as his objective. 
But, in my opinion the good done by this 
organization can be very much enhanced by 
a publication of the Journal at least once 
every two months, if not oftener. The thought 
it serves and the good it accomplishes, which 
is directly in the field of every insurance 
lawyer, Home Office Counsel or local trial 
lawyer, could be made much more valuable 
by not only a more frequent publication of 
the Journal but by a more extensive research 
by a journal staff into the problems which 
are confronting those of us engaged in the 
work which brings us to these conventions. 
The present scope of our Journal must 
necessarily be quite limited, because the 
Editor has neither the time nor the assistants 
to go into the law at length on his own accord 
with reference to the specialized subjects in 
the field of insurance law, and he must rely 
mainly for the material for his publications 
upon contributions made to the Journal by 
members of the Executive Committee and 
other members of the Association. To that 
extent our Journal has been “tops”, because 
George Yancey has kept it that way and be- 
cause most of the men who have written ar- 
ticles for it have spent great amounts of time 
on their subjects, and their offerings have 
been of aid and benefit to all. But I believe 
that the Journal should be published oftener, 
it should be broader in scope and should be 
under the editorship of a man selected by this 
organization with care and who should be 
paid for his services. It would be perfectly 
agreeable to me were George Yancey that 
man, but Mr. Yancey is a practicing lawyer, 
with a large clientele, insurance and otherwise, 
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to care for, and who is not equipped to con- 
tinually edit our Journal without great per- 
sonal sacrifice to himself. And the Associa- 
tion should not expect it. What I have in 
mind is that the functions of the Editor and 
the functions of an Executive Secretary and 
an Executive Treasurer should be combined 
in one man. It is my opinion that Interna- 
tional Association of Insurance Counsel is 
big enough, broad enough, powerful enough, 
and important enough, to justify having its 
own office, located centrally, with all of its 
administrative functions centered in one of- 
fice, except those performed by the then cur- 
rent President and such duties as may be 
performed from time to time by the Execu- 
tive Committee. This Association has gone 
way beyond the embryo stage; it is full- 
fledged and thriving to the point that as a 
professional men’s organization it has few 
peers, if any, but, if it is going to continue 
to play an important part in the ‘life of the 
insurance industry, and in the field of in- 
surance law, if it is going to command the 
respect of the insurance lawyer of this coun- 
try to the point where membership herein 
will be eagerly sought after by the best in- 
surance lawyers in the land, and, if it is go- 
ing to be worthy of your membership therein, 
it must grow bigger, broader and be put upon 
a more sensible, financial, executive and ad- 
ministrative basis. 


Membership in this organization now costs 
$12.00 for a regular membership and $3.00 
for an associate membership per year. The 
report of the Treasurer will show that we have 
approximately $20,000.00 in the bank. This 
money is doing nothing. As a buffer against 
bad times, depressions, wars and the condi- 
tions which come with wars, and loss of mem- 
berships, it is, of course, desirable to have a 
substantial financial set-up which would en- 
able us to meet hard times. But, if member- 
ship in this Association as at present con- 
stituted is worth $12.00 and $3.00, it ought 
to be worth at least $3.00 to $5.00 more per 
member of every class. It certainly would be, 
in my opinion, were we to establish a central 
headquarters where all of the executive func- 
tions of the Association were being adminis- 
tered, where our Journal would be published, 
where we could have a research department 
competent to aid us in the field of insurance 
law and to which members and others seeking 
to deal with us could communicate, confident 
in the fact that they were dealing with the 
responsible office of an important organiza- 
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tion. Our present physical set-up is hap- 
hazard and indefensible. We are like a huge 
living thing without a head. [I propose that 
we fix it. I believe that every member of 
our Association would welcome the estab- 
lishment of a central headquarters properly 
functioning on a business-like, professional 
basis. 

It should be remembered that under the 
present set-up we pay a monthly salary to 
the assistant to the Secretary and we also 
make an allowance for some stenographic 
services for Mr. Yancey. We also pay a 
small rental for office space for the Secre- 
tary in New Orleans. An increase in dues, 
such as I have suggested, bearing in mind the 
expenditures we are now faced with, would 
enable us to centralize the activities of this 
Association in one office where the records 
of the Editor, the Executive Secretary and 
the Executive Treasurer would be available 
to the President and to the Finance and 
Executive Committees at all times, and where 
the work of the organization could be accom- 
plished by full time, efficient and intelligent 
service, properly remunerated, and where we 
would have one clearing house for all of the 
business of the Association. The suggested 
changes would probably involve some altera- 
tion in our by-laws. 

I do not make these recommendations with- 
out recalling some of the past history of 
the Association, but I do believe that a re- 
organization such as I suggest would be a 
vast step forward for the benefit of all of 
our members, and a consummation of the 
thought of many of our members devoutly 
to be desired. 

It is my opinion that this Association 
should have a membership of at least 1750 
men, lawyers who are qualified under our by- 
laws for membership and who would be a 
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There are many outstanding, 
able, intelligent lawyers in this country who 
practice substantially in the field of insurance 
law, who do not belong to International As- 
sociation of Insurance Counsel simply be- 
cause either they have not been properly ap- 
proached or because the advantages of mem- 
bership in this Association have not been 
brought home to them. It is also my opin- 
ion that with a minimum of effort the total 
membership of this Association could be 
brought to the figure I suggest, and a full- 
time Executive Secretary, with the aid and 
assistance of the Executive Committee, could 
easily accomplish that result. If we enjoy- 
ed a membership of that figure and with the 
increase in membership dues that I suggest, 
there is little doubt about the ability of In- 
ternational Association of Insurance Counsel 
to maintain a sound, financial condition and 
at the same time to take its place in the field 
of professional men’s organizations which is 
its due. If a thing is worth doing at all, 
it is worth doing well. 

Members of the convention, those are the 
proposals I make to you. I hope they will 
be favorably received. I trust that they will 
be given study and consideration, and, pos- 
sibly, action, by the succeeding administra- 
tion. I have greatly appreciated the honor 
of being President of this Association. I 
have greatly enjoyed the work. I have re- 
ceived unlimited cooperation. The Execu- 
tive Committee delegated to me the duty of 
arranging this convention program. I have 
arranged the program, but with the assist- 
ance of the Executive Committee. I know 
that when we are through, you will all agree 
that this convention was worth coming to. 
I hope all of you have a fine, enjoyable time, 
and I thank you all from the bottom of my 
heart for your patience in listening to me. 


Insurance Litigation from a Claim Man’s Point of View 


By Hartan S. Don Cartos 
Manager of Life, Health and Accident Claim Department Travelers Insurance Company 
Hartford, Connecticut 


NASMUCH as the caption: “Insurance 
Litigation from a Claim Man’s Point of 
View” may mislead those of you interested 
in Liability claim litigation to believe my 
remarks are directed toward that field, it is 
only fair to say at the outset that my ex- 


perience has been limited to the two-party 
contractual relationships—Life, Accident and 
Group insurance. Having been closely asso- 
ciated with those handling Liability claim 
work, I realize litigation in that field is quite 
another story. 





October, 1940 


What I wish to discuss with you here to- 
day is not so much legal theories and prac- 
tices, but administrative principles and prac- 
tices involved in the litigation of the two- 
party contract. As a background for our 
discussion, suppose we consider for a moment 
some of the principles which determine the 
claim man’s point of view toward litigation. 
These principles should not differ essentially 
in the litigated phases of cases from what 
they are in the general claim practices of the 
insurance companies. 

1. The company wishes equity rather 
than narrow, legalistic construcion of con- 
tractual provisions to prevail. 

2. The risk may have been covered 
against hazards which, by the exercise of 
sound underwriting judgment, should have 
been excluded, but that is a responsibility of 
the underwriter and not of the adjuster or 
insurance attorney. 

3. The loss ratio of the company may 
advance to a point which will make it ob- 
vious that there will be an underwriting loss 
instead of a profit, but it is neither the duty 
nor the privilege of the adjuster or attorney 
to undertake to change the loss into a profit 
by maladministration in the claim work. To 
pare or to make a so-called salvage on just 
claims is maladministration and worse. 

4. In this work, we cannot agree with a 
Justice of the Texas Supreme Court when he 
said: “Justice is a chaotic mass of princi- 
ples’—though we will have to agree with 
him that “. . the rules of law, when 
applied to each case, are most usually but an 
approximation to justice.” Therefore, it is 
our duty to go beyond the rules of law to see 
that real justice is done in litigated claims, 
with all their human problems. 

5. The fraud case certainly should be 
fought through to a finish—not only for the 
protection of the company’s interest, but in 
the best public interest. Furthermore, such 
cases should be fought through even though 
you know from the beginning your chances 
of winning are less than fifty-fifty. Every 
stone should be put in the way, so as to pre- 
vent a fraudulent claimant from profiting 
even a little by his fraud. In fact, I regret 
that practical consideration so often make it 
impossible to institute criminal proceedings 
in this type of claim. 

6. Someone once divided all men into 
two classes—advocates and reasoners—the 
advocate being the man who jumps to con- 
clusions and spends the rest of his time sup- 
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porting them; the reasoner being the man 
who makes sure of all essential facts before 
he makes up his mind and then reopens the 
case when further and new developments 
warrant. Between now and November, you 
may have occasion to use this classification. 
But in this work we must be reasoners, over 
and above the prokessional advocacy you 
are called upon to perform. 

In traveling over this country and meet- 
ing the insurance lawers and adjusters, one 
cannot help being impressed with the ex- 
ceptionally high type and calibre of those 
men and their desire and ability to guide 
their efforts in insurance claim work along 
the lines of the above and many other right 
principles. 

Permit me to emphasize the matter of good 
will as an important part of the background 
of our discussion here today. No thinker can 
afford to minimize the powerful force of pub- 
lic opinion on the future course of the in- 
surance business. 

It is not enough for us to be able to say 
there are many more cases settled satisfac- 
torily to the claimant which might, on a 
strict construction of the contract, be con- 
tested successfully, than there are contested 
unjustly by the insurer. From the claim- 
ant’s point of view, there are so many irritat- 
ing phases of litigation which appear to him 
to have no bearing on the merits. They look 
to him like technical fisticuffs, or a lawyer’s 
benefit dance for which he purchases the 
tickets. As this dance of dwindling benefits 
to the claimant unfolds before him, his law- 
yer may persuade him to blame it all on the 
insurance company, the adjuster and the in- 
surance lawyer. 


Whether, as some aver, we are now in the 
midst of a social revolution and, simultan- 
eously, a revolution in the public’s concept of 
the insurance business, may be debated. But 
concepts, both ours and the public’s, are sub- 
ject to constant change. It is our plain duty 
to see that the changes in our concepts are 
sound and constructive in order that the pub- 
lic’s changing concepts of our business will 
duly reflect and acknowledge our ever im- 
proving performance. 


“Ts it not possible to make more im- 
provements in service and to reduce claim 
controversies by a much larger percentage 
than heretofore with all due regard to the 
companies’ rights? 

“Tf we neglect opportunities of this kind 
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as they are presented, are we not voluntar- 
ily exposing our companies to danger? 
This exposure is a serious one for it ma- 
terially affects the reputation for fair deal- 
ing of a company which is unsuccessful in 
its contentions as to the merits of a loss 
claim, just as it lessens the appreciation of 
the value of insurance protection gener- 
ally.” 


This is not presented to you as a new idea 
or principle. The words I have just used are 
those of the late William Brosmith, spoken 
by him just eighteen years ago this month. 
However, its application to current claims, 
especially those in litigation, is a constantly 
new problem. 


Securing and retaining good will is not 
based simply upon denial of the charges and 
claims of righteousness. It is based primar- 
ily upon a scientific, cool and objective 
analysis as to why this criticism is directed 
toward the company and its lawyers, or both, 
followed by an intelligent and devoted ef- 
fort to remove any just causes for criticism. 
I sincerely hope we may agree here today 
upon at least a few suggestions and methods 
designed to create good will even in litigated 
cases. 


Now, let us consider for a moment what 
the insurance company regards as the re- 
sponsibility and position of the insurance 
lawyer in the field. All too often he regards 
himself only as the trial attorney for the 
company—probably because he thinks the 
company retaining him wishes him to confine 
himself to that field. I am sure it is no exag- 
geration to say that every company regards 
its attorney in the field, not only as trial 
counsel but as counseling counsel. The com- 
pany welcomes his counsel on matters other 
than the law of the case. 

The companies do not want their lawyers 
to become so wrapped up in the legal prob- 
lems involved that they neglect the goal of 
assisting to effect a fair disposition of the 
claim as promptly as possible. In fact, as we 
shall discuss in a few moments, the ccm- 
panies expect you, in many instances, to 
counsel and assist the claim man in avoiding 
litigation. 

Another responsibility of the insurance 
company’s field attorneys is to retain the 
good will of the courts before which our cases 
are tried. The increasing volume of favor- 
able comment of the courts on the practices 
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and standards of insurance companies is 
proof that you are doing a splendid job along 
this line and I know you will continue this 
good work. 


In keeping with the placing of these re- 
sponsibilities upon the field attorney, the in- 
surance companies want the best minds and 
characters of the profession to accept the 
challenge of insurance litigation and to spe- 
cialize in this work. 


For almost twenty-five years I have 
noticed considerable confusion in the minds 
of insurance company attorneys and adjust- 
ers, as to just what the working arrangement 
between them is or should be. Undoubtedly, 
many factors, such as personal temperaments 
and types of organizations account for some 
of this, but I believe there should be more 
general agreement upon some such points as 
the following. 


1. The claim man should detect at as 
early a date as possible those cases which 
are going into litigation and take them up 
with the insurance attorney immediately. 
Not only should the attorney have the earliest 
possible opportunity of assisting and counsel- 
ing the claim man to avoid litigation in those 
instances where that course is the improper 
one, but both of them should be working im- 
mediately to prepare the other types of cases 
for proper defense. If the investigation is 
not well rounded out, the attorney has the 
opportunity to direct further investigation to 
ascertain the entire merit of the case and 
then counsel with the claim man on the 
proper procedure to follow from that point. 


2. The claim man and the attorney 
should decide as early as possible whether 
the claim is one for settlement prior to trial, 
or whether the defense is one of principle— 
“win, lose or draw”—and then, unless addi- 
tional facts come to light changing the pic- 
ture materially, they should stick to that de- 
cision. 

3. They should make the preparation of 
the case a partnership job. Throughout the 
course of preparation progress notes should 
be sent from each to the other in connection 
with each development. Home office com- 
ment sent to the claim man should be sup- 
plied to the attorney. Reports of interviews, 
even chance and casual ones with interested 
parties, or witnesses, rumors and observa- 
tions should be communicated by each to the 
other. Many times small items of this type 
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may be significant to one and not to the 
other of this team. 

Some people in this business seem to think 
that insurance lawyers and claim men cannot 
agree upon a selection of cases to be tried. 
However, with the attorney and the claim 
man working closely together in careful 
analysis and giving due consideration to 
every phase of the case, they are apt to be in 
substantial agreement in the vast majority 
of instances. The missing link is that they 
do not take the trouble to sit down together 
and come to a decision whether the case is 
to be tried, or some other disposition made 
of it if the opportunity presents itself. 

One of the first things to clarify the in- 
surance attorney’s attitude is for him to get 
rid of the mistaken idea that the claim man 
and his company will get the impression that 
he is afraid or lacks the ability to try the 
case, just because he is strong enough and 
fair enough to lay the entire merits and de- 
merits of the case before them with a rec- 
ommendation that they pursue some course 
other than trial, or even that the claim be 
paid in full. I repeat that the company and 
the claim man regard the attorney as a coun- 
seling counselor as well as a trial counsel. 

There is a good deal to think about in the 
following remarks contained in a recent let- 
ter from one of your members. “In a com- 
munity where the insurance attorney comes 
up day after day before the same judge and 
contests with the same members of the Bar, 
he soon learns that a half-baked case leaves 
a bad taste in the mouth of the jury and the 
judge, and not only is the result bad in that 
case but the next time that particular com- 
pany comes up, or any other company, with 
a good case, memory of the bad one will re- 
turn. On the other hand, if the companies 
made a practice of litigating only their strong 
cases, the judges and juries would get ac- 
customed to seeing them win and, therefore, 
more likely to regard their contentions as be- 
ing made in good faith and on solid ground.” 

While we will agree that it is foolish to try 
cases, or more particularly to take appeals in 
cases where we are apt to make bad law, we 
are not always in agreement as to which cases 
are apt to make bad law. This was a subject 
of a difference of opinion between one of 
your members and his company this year. 
In that case the company lost the trial of the 
issue as to whether the claimant was totally 
disabled within the meaning of a permanent 
total disability clause of a life insurance con- 
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tract. The judge, in his findings of fact and 
conclusions of law, gave some emphasis to 
what was only his own observation from the 
bench—namely, that apparently the claimant 
believed he was disabled and although the 
pathology of the case was not sufficient in it- 
self to disable him, yet, coupled with his be- 
lief that he was disabled, the entire picture 
was one of disability within the meaning of 
the policy. There had been no medical testi- 
mony to that effect at all. There was no 
evidence other than that of the behavior of 
the claimant as seen by the judge and the 
sincerity of the testimony given by the 
claimant. No doubt, there was a good 
chance for reversal on appeal. However, the 
company felt that the question whether one’s 
belief he is disabled is a competent cause of 
disability, especially when superimposed up- 
on pathology not disabling in itself, was a 
dangerous one for an appellate court to dis- 
cuss and decide. Therefore, it paid the 
judgment. 

Speaking generally of past selection of 
cases for trial and appeal, I feel a good deal 
of the judicial revision of life and disability, 
and perhaps other contracts, has been en- 
couraged by the wrong selection of cases to 
submit to these tribunals. This has gone to 
the extent in some instances, such as the 
permanent total disability coverage, of con- 
tributing to the discontinuance of the cov- 
erage and a loss of that protection to the 
public. 


It is impossible to cover the entire range 
of hypothetical situations in which selection of 
cases for trial and appeal must be made, but 
I have every confidence in the ability of the 
attorney and the claim man to reach the 
right conclusion if they will but get together 
and discuss it very frankly. Even then, we 
will sometimes find ourselves in the position 
of the young negro who, when asked to ex- 
plain his success, said: “Ah aim to avoid de 
impossible and Ah strive to cooperate with 
de inevitable.” 

When I was giving some thought to what 
I should say to you here today, it occurred 
to me that I might point out that the liti- 
gated phase of any claim should be con- 
ducted upon the same basis as the claim 
work itself—in a friendly, business-like, 
courteous manner, with readiness on both 
sides at all times to discuss and facilitate 
settlement upon a basis fair to all concerned, 
without wasting time, worry and money on 
a trial even though it might tend to reduce 
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the lawyer’s fee. Of course, this was 
prompted by the thought that the insurance 
companies and lawyers on both sides are 
charged primarily with the duty to serve the 
best public interest, rather than any selfish 
one. Recently, I mentioned this point to two 
lawyers, not members of your Association. 
Apparently, they misunderstood the scope of 
the remark. One of them pointed out that 
litigation is usually predicated upon the 
premise that someone is understaking to im- 
pose an unfair liability or risk and one could 
hardly be expected to be friendly or coopera- 
tive with such an adversary. The other one 
pointed out that each side will always be 
suspicious of the other and that it would 
be a “holier than thou” attitude to advocate 
the settlement of insurance claims through 
the application of sweetness and light. 

What I had in mind and what I would like 
to discuss for just a moment is that between 
the time the controversy arises and it reaches 
the day for trial, there are opportunities for 
both sides to do constructive work, in se- 
lected cases, along the line of reaching a 
better understanding of the factors involved 
and doing something about it other than try- 
ing it out in a courtroom. For example, let 
us examine a case based upon true neurosis. 
The line of least resistance for the insurance 
attorney and the claim man is to condemn 
rather than to try to understand. The plain- 
tiff’s attorney will not admit, even to him- 
self, perhaps, that the cure of the neurosis 
may be brought about by the settlement of 
the claim—and that a trial of the case in 
open court is the worst thing which could 
happen to his client so far as his recovery is 
concerned. Obviously, the best solution in a 
proper case of that type is for both sides to 
discuss the whole matter with a friendly and 
competent psychiatrist who can bring them 
to an understanding of the factors involved. 
Many such cases have been solved in that 
way and have earned the gratitude rather 
than the enmity of the claimant and his at- 
torney. 

The true neurosis cases as a class are really 
difficult for the claim man and insurance 
attorney to understand. One of the most 
common behaviors of a neurotic is the arous- 
ing of the enmity of most everyone with 
whom he comes in contact. I recall one in- 
stance where such a claimant came into an 
adjusting office demanding immediate pay- 
ment and, when refused, struck the adjuster. 
As a matter of fact, all the adjuster had 
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asked for was a little more time to complete 
his investigation and he thought the blow 
was quite unwarranted. He recommended 
disallowance of the claim on the grounds that 
the claimant was trying to bully him into 
payment. An examination by a competent 
psychiatrist that same week disclosed the 
claimant was a true paranoid—the kindly, 
killing kind. 

One claimant who certainly is misunder- 
stood by most of us is the victim of alcohol- 
ism. The scientific investigation of this whole 
subject has been obscured by the unscientific 
and frightening claims of the drys on the 
one hand and the genial sales-making en- 
dorsement by leading athletes on the other. 
One thing psychiatry has contributed is that 
it no longer regards the alcoholic as an un- 
regenerate self-willed failure, but as a sick 
person suffering from a pathological process 
that makes him a victim. Such a case cer- 
tainly offers a rare opportunity to abandon 
the attitude of condemnation and to sub- 
stitute for it the light of understanding. 
Otherwise, neither the claim man nor the in- 
surance attorney can hope to do anything 
like justice in such a claim. 

The general subject of rehabilitation of 
disabled policyholders, or even disabled 
claimants in the personal injury cases, is a 
fascinating and constructive one. Insurance 
attorneys and adjusters, assisted by insur- 
ance company medical men have accom- 
plished a great deal along this line in the 
last four or five years. It would be my 
suggestion if you are interested in this sub- 
ject, as you certainly must be, that you have 
a competent speaker talk to you on this sub- 
ject in one of your annual meetings. In the 
meantime, I hope those of you who have not 
yet had an experience with one of these cases 
will have that opportunity. It requires the 
closest cooperation and no small degree of 
patience, strategy and diplomacy. 

Settlement of litigated cases is a subject on 
which we probably never shall agree. How- 
ever, my subject today certainly contem- 
plates it and I have the temerity to make a 
few observations about it. 

One of your members, in writing to me re- 
cently and distinguishing between the various 
fields of claim litigation, said: “Casualty 
litigation is in a class by itself—considerably 
more rough and tumble, more uncertain and 
more susceptible to the driving of bargains. 
In that field, claimants’ lawyers seem to re- 
gard litigation with its uncertainties and de- 
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lays merely as one more means of arriving at 
settlement. As far as Life and Health and 
Accident litigation is concerned, it has always 
grated on me to start with the hope of get- 
ting a settlement during the course of it— 
and I believe from talking with many other 
lawyers in the same situation as I am in, 
that this is also their viewpoint if 
the company is convinced that right and 
justice are on its side, it should fight for 
that right and justice just as hard as it can 
by legal means. Settlement thereafter should 
be made only on such terms as to amount to 
a moral victory.” 

Another of your members observes: “In 
some cases it is necessary to put up an active 
fight in order to combat unreasonable de- 
mands, nothwithstanding the fact that we 
would much rather settle.” 


Experience leads me to believe that other 
than fraud cases should be settled at any 
time when agreement can be reached on the 
amount and terms of settlement fair to all 
concerned. I speak of the terms of the set- 
tlement because, in some instances, the 
amount paid is not in a lump sum but over 
that period of time deemed necessary for the 
rehabilitation of the claimant—in disability 
cases. 


In all classes of insurance litigation there 
are many factors which may, from time to 
time, lead us foolishly into the trial court 
when the case should have been settled. I 
am sure we can agree on the following few 
factors. First, the love of the fight; second, 
a cordial dislike for the other fellow; third, 
cloaking our stubbornness with the expres- 
sion “the honor of the company”; fourth, 
stating it as a sound principle that once a 
case goes into litigation, it should be tried 
and never settled. 


I certainly cannot agree with those who 
say that showing a willingness to settle is 
showing a weakness in the case. The most 
capable claim man I ever knew said many 
times that it never embarrassed him to tell 
the attorney for the other side that every 
case short of fraud has its fair settlement 
figure and to discuss it with him frankly. 
Not only did he say this but he practiced it 
successfully for many years. Why so many 
claim men and insurance attorneys should be 
afraid of such discussion is more than I can 
understand. I believe with McCauley that: 
“Men are never so likely to settle a question 
rightly as when they discuss it freely.” 
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Indeed, sometimes it is sufficient to open 
settlement negotiations for the opposing 
parties to meet face to face. I recall a very 
amusing instance of this when one of your 
members and I went to Mexico City to work 
on a case which arose in this country. The 
claimant and his attorney were there. His 
attorney did not want the claimant to meet 
us. Our attorney insisted on at least a social 
introduction and arranged it. It then came 
out that claimant’s attorney had been mak- 
ing derogatory remarks to his client about us. 
After meeting us the claimant decided that 
his attorney had misrepresented us to him 
and, therefore, could not be relied upon in 
other matters and refused to have anything 
further to do with him. Instead, he sought a 
settlement with us through another attorney. 
It was concluded upon a basis that later de- 
velopments proved to be the exact time neces- 
sary (three years) for his complete rehabili- 
tation and resumption of his work. 

One more word about settlements. No one 
is fully armed to enter into such negotiations 
unless he is familiar with the curative treat- 
ment doctrine. It enters into many such 
cases. If you have not already done so, I 
strongly recommend that you read Mr. 
Robert W. Shackleford’s very able paper on 
that subject. 

There is little I can tell you about the 
necessity of careful preparation of a case for 
trial. It may interest you to know, however, 
that a claim man’s evaluation of the insur- 
ance trial lawyer depends more upon that at- 
torney’s care in preparing his cases than upon 
any other single ability. 

I believe that, once the case reaches the 
courtroom, the trial counsel should fight the 
company’s battles as hard as he can within 
the limit of fair practice. Whether or not 
friendly discussion may have served a good 
purpose in an earlier stage of the same case, 
it is now in the arena where, whether we like 
it or not, it is fundamentally a partisan fight. 
Unless you give it everything you’ve got, you 
might as well give it nothing. 

In closing, I want to express again to my 
very good friend, your President, Mr. Gerald 
Hayes, my appreciation of this opportunity 
to have a chat with you about matters of 
mutual interest and concern. I have followed 
the development of this Association from its 
very inception. It has done and always will, 
I am sure, continue to do a splendid work. 
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Disclaimer, Letters of Reservation of Rights and Non-Waiver 
Agreements Under Liability Insurance Policies 


By C. M. Horn 
Cleveland, Ohio 


HIS paper discusses some of the prob- 

lems which are indicated by the above 
title and which confront liability insurance 
lawyers in their everyday practice. 

Under more or less standardized policy 
forms liability insurance companies issue con- 
tracts of insurance containing the two-fold 
obligation of indemnifying named and de- 
scribed insureds from loss arising out of tort 
liability and of defending those insureds 
when suit is brought against them to enforce 
such liability. Such policies have been writ- 
ten for well over half a century, have amply 
demonstrated their usefulness and value, and 
in this modern industrial age comprise a sub- 
stantial part of the contractual obligations 
assumed by insurance companies. 

Although the language which they contain 
is in most instances chosen with great care 
by lawyers and experts skilled in the draft- 
ing of liability policies, cases are frequently 
arising which, either because of the wording 
of the policy or the circumstances of the case 
itself, present the problem of whether or not 
the particular accident in question is covered. 
I conceive it to be the duty not only of Home 
Office counsel, but of the adjuster in the 
field and trial counsel, in every case, to first 
make inquiry of himself whether the par- 
ticular accident in question is covered by the 
policy and whether there is any doubt about 
such coverage. This question lies at the 
threshold of every investigation, whether of 
law or fact, conducted by a liability insur- 
ance company, its investigators or its trial 
counsel. Moreover, if such a question ex- 
ists, it must be acted upon promptly and 
without delay; otherwise either by waiver or 
estoppel matters not properly covered by the 
policy may become covered thereby through 
the lack of prompt and intelligent action. 

There are three possible ways of meeting 
this problem so as to properly protect the 
insurance company’s rights when a question 
of disputed coverage or of the assured’s con- 
duct arises: 


1. By outright disclaimer. 
2. By a non-waiver agreement. 
3. By a letter of reservation of rights. 


It is obvious that under the first course 
the insurer takes the final and conclusive 
position that the claim does not fall within 
but rather outside the field of coverage pro- 
vided by the contract of insurance, or that 
the insured by his conduct has released the 
insurer, and that therefore no duty of any 
kind is owed to the insured so far as that 
particular occurrence is concerned. 

If there be no question whatever about the 

facts upon which such action is based, if they 
are established beyond possibility of change 
and if the insurer’s rights growing out of 
those facts are clear and the case is plainly 
one of non-coverage, then disclaimer rather 
than the handling of the case under reserva- 
tions may be the proper course. Thus, if a 
child admittedly under the minimum age 
fixed by the policy was operating the auto- 
mobile at the time of the accident, or if the 
automobile was admittedly being operated 
by a thief, so that both the admitted facts 
and the legal conclusion arising therefrom 
showed non-coverage, then the insurer may 
safely disclaim liability outright. 
- But if, as is more often the case, the facts 
giving rise to the coverage question are them- 
selves in dispute, or if it be not certain 
whether, based on such facts, the right to 
disclaim clearly exists, or if the allegations 
of the petition in the personal injury case 
make a prima facie case of coverage,—then 
the proper course is not outright disclaimer 
but the handling of the case under a non- 
waiver agreement or a letter of reservation, 
for in such case the question whether cov- 
erage does exist cannot be definitely de- 
termined until the end of the lawsuit and 
disclaimer would be inadvisable in advance 
of the decision of the controlling issues of 
fact or law. 

In such cases the right would be a matter 
of judicial determination after the ultimate 
issues of fact had been established, and dis- 
claimer at the outset would be premature and 
dangerous, because after disclaimer and the 
consequent release of all control by the in- 
surance company over the litigation, facts or 
alleged facts giving rise to coverage might 
be established and the insurer held liable, 
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without defense, for the breach of its policy. 
It is believed, however, that most insurance 
counsel are aware of this possibility and 
strive to avoid it. 

I have referred to prima facie cases of 
coverage as made by the allegations of the 
petition in the personal injury case. Not in- 
frequently the insurer knows that such alle- 
gations are false. However, the contractual 
obligation to defend is often transformed 
from potential into actual existence by those 
very allegations, untrue though they may be. 
The reason for this is that one of the prin- 
cipal obligations of the contract, viz., the 
obligation to defend, is shaped and deter- 
mined by the claims made in the personal in- 
jury suit and if the petition in that suit makes 
out a prima facie case of coverage under the 
policy, the insurer must defend or be guilty 
of a breach of contract notwithstanding the 
evidence adduced at the trial may show it 
to be a case of non-coverage. (See Bloom, 
etc. Co. v. Union Indemnity Co., 121 O. S. 
220, 167 N. E. 884.) Its proper course in 
such event is to defend under a non-waiver 
agreement or a letter of reservation, and to 
endeavor by means of interrogatories or a 
special verdict to have the controlling issues 
of fact concerning coverage determined as 
far as may be done in the personal injury 
case. In doing this, however, the rights of 
the insured which have thus become at least 
partially adverse to those of the insurer, 
must be scrupulously observed and protected. 
It would be plainly unjust and a breach of the 
duty which underlies all contracts, and par- 
ticularly contracts of insurance, namely, the 
duty of good faith, for the insurer to retain 
control over the personal injury suit in a dis- 
puted coverage case and to use that control 
for the purpose and with the intent of so 
shaping the evidence as to produce the re- 
sult of non-coverage and thus exonerate it- 
self from liability. In such cases the utmost 
of good faith should be used and representa- 
tion of the insured by his own counsel should 
be welcomed by the insurance company. 
Bearing on this duty of the insurer to use 
good faith, it was said in Brassil v. Casualty 
Co., 210 N. Y. 235, 104 N. E. 622, 624: 


“But there is a contractual obligation of 
universal force which underlies all written 
agreements. It is the obligation of good 
faith in carrying out what is written. * * * 
His (the insured’s) rights go deeper than 
the mere surface of the contract written 
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for him by the defendant. Its stipula- 
tions imposed obligations based upon those 
principles of fair dealing which enter into 
every contract.” 


It is well at this point to also call atten- 
tion to the adjudicative effect of the personal 
injury case upon the questions of coverage. 
Necessarily those issues, whether of fact or 
law, which were properly determined in the 
personal injury suit are final and binding on 
the insurer so far as they relate to matters 
of coverage, and this is so whether there has 
been an outright disclaimer or a non-waiver 
agreement or a letter of reservation. Thus, 
all such matters as the liability of the in- 
sured, the agency of the driver, and the 
amount of the damage, are adjudicated and 
not open to question in the resultant suit 
against the insurer either by the insured or 
by the injured party under direct action 
statutes. Such matters, however, as are ir- 
relevant to the question of coverage, viz., 
whether the driver had the owner’s permis- 
sion to use the automobile and hence gained 
protection under the Omnibus Clause, or 
whether the insured gave the requisite notice 
of the accident and lawsuit, or whether he 
cooperated as required by the policy, are not 
adjudicated by the personal injury suit, be- 
ing outside the proper subjects of inquiry 
therein. 

It is, of course, important that letters of 
disclaimer or reservation be broad enough to 
protect the company’s rights under any later 
developments that may arise, for, if par- 
ticular grounds only are specified the insurer 
is limited to those grounds, and cannot there- 
after broaden the disclaimer or reservation. 

With these general observations in mind, 
let us now come back to a somewhat more 
detailed discussion of the purpose and func- 
tion of non-waiver agreements and letters of 
disclaimer and reservation and _ consider 
briefly what some of the courts have said 
about them. 

1. Disclaimer 


Disclaimer of liability is an act whereby 
the insurer takes the definite, unequivocal 
position that the accident or suit in question 
is not covered by the policy, or, if originally 
covered has for some reason, such as the con- 
duct of the insured, been withdrawn from its 
coverage. By the act of disclaimer the in- 
surance company denies all liability in the 
premises and advises the insured that so far 
as the matter in question is concerned, con- 
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tractual relations between them no longer 
exist. So far as the particular accident in 
question is concerned, this leaves the deter- 
mination of the matter to a suit on the 
policy either by the insured or by the per- 
sonal injury plaintiff under direct action 
statutes. 


Non-waiver agreements and letters of re- 
servation on the other hand, assume the con- 
tinued existence of contractual relations and 
are documents executed or written for the 
purpose of maintaining the status quo in 
cases of dispute or uncertainty as to cover- 
age. They are designed to allow the insurer 
to go forward and perform its obligations 
without thereby waiving its right to later dis- 
claim liability and without having its con- 
tinued performance of the contract construed 
as a waiver or estoppel or as an admission 
that the accident or lawsuit is covered by 
the policy. They are, of course, also de- 
signed to give notice to the insured of the 
claims of the insurer in that respect. In 
other words, their purpose is to allow the in- 
surance company to proceed with the matter 
without prejudice, waiver or estoppel and 
to preserve the situation as it then exists, 
unaffected by the insurer’s investigation or 
defense of the case; a result which would be 
impossible if it did these things and remained 
silent as to its claims regarding coverage. 


It is, of course, needless to cite authority 
on the proposition that an insurer by inves- 
tigating and defending without protecting its 
rights by a non-waiver agreement or letter 
of reservation, waives its claims of non-cov- 
erage and is thereafter estopped from assert- 
ing them. 

More than that, it may even enlarge its 
obligations under the policy by remaining 
silent. Thus in Caiola v. Aetna Life Insur- 
ance Co., 116 N. J. Law 381, 181 Atl. 524 
(affirmed 184 Atl. 736), the Court expressly 
overruled the contention of counsel for the 
insurance company that 


“neither waiver nor estoppel can be in- 
voked against the insurer for the purpose 
of extending the scope of the written con- 
tract between the parties beyond the ordi- 
nary meaning of the language employed 
therein” 


and held that coverage under the policy was 
enlarged by the insured’s unconditional de- 
fense of the case. 
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And in O’Dowd v. United States Fidelity 
& Guaranty Co., 117 N. J. Law 444, 189 Atl. 
97, the Court said: 


“Appellant (insurance company) can- 
not complain because it has extended by 
its own conduct the scope or limitation of 
its original undertaking.” 


The question frequently arises as to the 
extent of the knowledge or information which 
the insurer may have before the duty arises 
to disclaim or resort to a non-waiver agree- 
ment or letter of reservation. In this respect 
the courts have usually held that actual, not 
constructive, knowledge of the facts is re- 
quired. Thus, in S. & E. Motor Hire Com- 
pany v. New York Indemnity Co., 241 N. Y. 
Supp. 417, the appellate division held that an 


“Indemnity insurer, which undertook de- 
fense of insured knowing suspicious circum- 
stances regarding age of insured’s chauf- 
feur, waived objection that chauffeur’s 
operation of truck was illegal.” 


This ruling, however, was reversed by the 
Courth of Appeals of New York in 255 N. 
Y. 69, 174 N. E. 65, that Court saying: 


“We may assume that when the insur- 
ance company undertook the defense, it 
had notice of facts sufficient at least to 
arouse suspicions that the chauffeur might 
be under lawful age. The chauffeur had 
never been granted a license to operate 
the car. * * * The insured furnish- 
ed the insurance company with a state- 
ment made by the chauffeur in which 
he represented his age as eighteen. To 
the investigator for the company the 
chauffeur represented his age as twenty. 
The company accepted that statement and 
acted upon it until further information 
* * * showed its falsity. Perhaps even 
while acting upon it, the insurance com- 
pany may have harbored suspicions of its 
falsity. Even then the question remains 
whether as a matter of law it was bound 
to reject the statement furnished by the 
defendant and the subsequent statement 
made to it by the chauffeur, or at least to 
make further inquiries before it acted upon 
them. * * * 

“When the insurance company was call- 
ed upon to defend the action which was 
brought against the assured, it was not 
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bound to inquire whether the law was 
violated before it undertook the defense. 
* * * Here the assured must show that the 
insurer has waived its rights stipulated in 
the policy by failure to assert them earlier. 
If the insurance company had known the 
facts upon which its rights depended, fail- 
ure to assert them at the proper time might 
permit the inference that it intentionally 
waived its right. The intention to waive 
those rights might even be inferred from a 
deliberate disregard of the notice sufficient 
to excite attention and call for an inquiry, 
but there are no circumstances in this case 
which require as matter of law the infer- 
ence that the insurer intended to waive its 
contractual rights. * * * Upon the in- 
formation furnished to the insurer, it would 
have breached its contract if it had failed 
to defend the suit. It was not, at peril of 
losing its contractual rights, required to in- 
quire whether the information so furnished 
was false before it undertook the defense. 
The judgment of the appellate division 
should be reversed.” 


Likewise, in Gross, et al v. Kubel, et al, 
315 Pa. 396, 172 Atl. 649, it is held that: 


“Where insured conceals from insurer 
fact that insured has violated condition of 
policy, and insurer does not know and is 
deterred from investigation by concealment, 
insurer is not estopped from disclaiming 
immediately upon its learning facts which 
justify disclaimer.” 


2. Non-Waiver Agreements 

Where friendly relations and those of 
mutual confidence have existed over a long 
period of time between the insurer and in- 
sured, it is usually possible to persuade the 
latter to execute a non-waiver agreement 
which should be so fairly drawn as to protect 
the interests of both alike. This is partic- 
ularly true where the insured is a large risk 
and its representative more or less conversant 
with liability insurance and the limitations 
and exclusions contained in standard policies. 
Such non-waiver agreements have uniformly 
been held valid by the courts. 

In Myers v. Ocean Accident & Guarantee 
Corporation, Ltd., 99 F. (2d) 485, the Court 
said (p. 494): 


“These non-waiver agreements are a 
common incident of insurance litigation, 
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and are valid and effective between the 
parties in the absence of action by the in- 
surer inconsistent with the terms of the 
agreement.” 


In Liddell v. Standard Accident Insurance 
Co., 187 N. E. 39 (Massachusetts 1933), the 
Court said: 


“A course of conduct by an insurer which 
might otherwise constitute an admission of 
liability or waiver of rights is not to be so 
construed when taken pursuant to an 
agreement that it shall not have that ef- 
fect. * * * The validity of non-waiver 
agreements has been upheld in numerous 
decisions.” 


In City of Wichita Falls v. The Travelers 
Insurance Co., 6 Automobile Cases 315 
(Texas 1940), the Court said with respect 
to a non-waiver agreement: 


“Where a dispute arises between parties 
* * * going to the liability of one or the 
other, and the parties fairly enter into an 
agreement to work out preliminary mat- 
ters, even by the joint trial of a case which 
may or may not disclose liability or non- 
liability, they would have the right, as was 
done here, to do so without waiving their 
respective rights to rely upon the provisions 
of the original contract. * * * Our courts 
have uniformly held that non-waiver agree- 
ments executed by the insured and insurer, 
previous to an investigation to be made, 
by which the parties may proceed without 
waiving their rights, are binding on the 
parties.” 


In this connection it is interesting to note 
that the doubt cast upon non-waiver agree- 
ments by the Texas Court of Appeals in 
Montgomery v. Utilities Insurance Co., 117 
S. W. (2d) 486, on the ground that the in- 
surance company was thereby unlawfully en- 
gaging in the practice of law, has been en- 
tirely removed by the reversing opinion of 
the Supreme Court in Utilities Insurance Co. 
v. Montgomery, 138 S. W. (2d) 1062, April 
17, 1940. 

The essential element of consideration in 
non-waiver agreements is found 


“in the mutuality of the promises set out 
in the agreement, together with the fact 
that under its terms one party or the other 
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or both would be benefited or injured which 
prevents it being a nudum pactum.” 
(Home Insurance Co. of New York v. Lake 
Dallas Gin Co., 93 S. W. (2d) 388, Texas 
1936). 


Likewise, in Hardware Mutual Casualty 
Co. v. Higgason, et al, 5 Automobile Cases 
828 (Tennessee 1939), the Court said: 


“Counsel for defendants-in-error chal- 
lenge the validity of this non-waiver agree- 
ment upon the following grounds: (1) 
that the agreement is without considera- 
tion. * * * 

“We are unable to agree. Stress is put 
on the recital of one dollar as the consid- 
eration, and the concession that this dollar 
was not, in fact, passed. This overlooks 
the further recital of ‘other valuable con- 
siderations’ which it seems to us plainly 
appear on the face of the instrument, for 
example, the agreement to defend these 
actions as to which it was not then clear 
that the Casualty Company was obligated.” 


A non-waiver agreement has been upheld 
. as constituting notice of the insurer’s claims 
and precluding estoppel, even though signed 
by a minor. 
Thus, in Associated Indemnity Corp v. 
Wachsmith, et al, 6 Automobile Cases 1036 
(Washington 1940), the Court said: 


“Tt is further contended that, in any 
event, respondent (insurance company) has 
waived its right to rely on the exclusion 


on October 29, 1935, after it had received 
notice of the accident, and before it ap- 
peared in the Buss action, respondent pro- 
cured from Mr. and Mrs. Wachsmith, Sr., 
and Wachsmith, Jr., non-waiver agree- 
ments, wherein respondent reserved the 
right to contest the policy, and wherein it 
was also provided that no action of re- 
spondent in investigating the matter, or in 
adjudicating or settling any claim, or de- 
fending any suit arising out of such ac- 
cident, should operate as a waiver of the 
rights of respondent, or be construed as 
an admission of liability on its part. 

‘“* * * While the testimony of Richard 
Wachsmith, Jr. in this case ** * * was to 
the effect that he disaffirmed the non- 
waiver agreement, his testimony is con- 
vincing of the fact that he understood that 
respondent was not waiving its right to 
claim that Buss was not covered by the 
policy. * * * 

“In our opinion, then, the only legal 
effect of the non-waiver agreements was 
to give notice to the Wachsmiths that re- 
spondent would defend the Buss action, 
with full reservation of its right to con- 
test its liability to Buss. Conceding that 
the effect of the testimony of Wachsmith, 
Jr., was to disaffirm the non-waiver agree- 
ment, still we are satisfied such act on his 
part could not so affect the notice given 
by respondent as to estop respondent from 
asserting that the policy did not cover the 
Buss judgment.” 


Such agreements have been held valid and 


clause in its policy and is now estopped 
from asserting same. This contention is 
rested upon the fact that respondent ap- 
peared in the Buss action for Richard 
Wachsmith, Jr. (a described insured under 
the Omnibus Clause) who at that time was 
a minor, and continued to participate in 
such defense, both in the superior and 
supreme courts; and that, while a reserva- 
tion of rights and non-waiver agreement 
had been entered into with the minor, at 
the time of the trial of the instant case 
and shortly after the minor became of age, 
he disaffirmed the non-waiver agreement. 

“We cannot agree that respondent waiv- 
ed any of its rights under the policy, or that 
it is estopped, by its action in assisting in 
the defense of such suit, from now claiming 
the policy does not cover the Buss judg- 
ment. The evidence is undisputed that, 


effective not only as to the insured but as 
to the personal injury plaintiff suing the 
insurer under direct action statutes. Thus 
in Laroche v. Farm Bureau Mutual Auto- 
mobile Insurance Co., 335 Pa. 478, 7 Atl. 
(2d) 361 (1939), the Court said: 


“Such an agreement is proper and ef- 
fective for the purpose. Plaintiff claims 
that, since she was not a party to this 
agreement, as to her the principle should 
apply that when the insurer undertakes 
the defense of the tort action it becomes 
estopped thereafter to deny liability on 
the policy. If, however, plaintiff’s rights 
against defendant be regarded as derived 
from the insured, her status can rise no 
higher than his. * * * When, therefore, 
such an agreement between the insured 
and the insurer is entered into as in the 
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present case, the insurer does not, by de- 
fending the original suit, waive any rights 
or become estopped to repudiate liability 
in a subsequent action on the policy 
brought by the injured person.” 


It has likewise been held that the refusal 
of the insured to sign a non-waiver agree- 
ment cannot justify the insurer in refusing 
to defend. In American Fidelity & Casualty 
Co. v. Williams, 34 S. W. (2d) 396. (Texas 
1930), the company desired to preserve its 
rights under certain of the exclusions of the 
policy, and upon suit for personal injury be- 
ing brought against the insured, refused to 
defend it unless the latter would sign a non- 
waiver agreement. The insured refused to 
sign the agreement and the company declined 
to take any part in the defense of its insured 
in the personal injury action. Upon the 
plaintiff obtaining a judgment therein, suit 
was brought upon the policy. The company 
defended on the ground of non-coverage. 
The Court, however, held that the company’s 
failure to defend after the insured’s refusal 
to sign the non-waiver agreement was a breach 
and rendered the company liable, saying: 


“The policy quoted above bound the 


company absolutely to defend the original 
action * * * whether the claim was ground- 


less or not * * *. The company reserved 
the right to settle any such claim or suit 
brought against the assured. This stip- 
ulation, together with the further provision 
that Abbott should assist the company at 
its request, had the effect of vesting in the 
company the absolute and exclusive right 
and authority to either settle the case or 
conduct according to its own ideas any 
litigation arising under the policy. It was 
supported by a sufficient consideration. 
It follows that the so-called ‘non-waiver’ 
agreement was an attempt by the company 
to abrogate this clause of the original con- 
tract and avoid performance of a material 
obligation which rested upon it. Abbott 
was justified in refusing to sign it. In re- 
fusing to defend the action, the company 
has breached its contract.” 


It therefore appears that non-waiver agree- 
ments are valid and effective; that they op- 
erate upon the personal injury plaintiff with 
the same effect as upon the insured; that 
they are based upon a sufficient consider- 
ation; that even though executed by a minor, 
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they are nevertheless effective to prevent 
waiver or estoppel, but that in no case except 
at its peril, can the insurer insist upon their 
being signed as a condition precedent to its 
obligation to defend an action finally held to 
have been covered by the policy. 


3. Letters of Reservation 

Where the insurer desires to preserve with- 
out impairment its claim that the accident or 
suit in question is not covered by the policy, 
or that the insured’s conduct, whether by 
failure to notify, non-cooperation, collusion 
or otherwise, has taken it out from under the 
coverage of the policy and the insurer has 
been unable to procure a non-waiver agree- 
ment from the insured, the alternative course 
is to send, preferably by registered mail, a 
letter of reservation of rights to the named 
insured. If protection is likely to be asserted 
under the Omnibus or Additional Assured 
Clause of the policy, then such notice should 
be sent both to the named assured and to the 
described or additional assured—to the named 
assured because he is the party with whom 
the contract was originally made, and to the 
additional assured because he has now be- 
come vested with rights under the contract. 

Except in cases where the insured affirm- 
atively rejects the conditions set forth in let- 
ters of reservation (a subject which will be 
presently discussed), I am of the opinion 
that letters of reservation are just as effec- 
tive in preserving the insurer’s rights as non- 
waiver agreements voluntarily executed by 
both parties. The same purposes underlie 
both, namely, to notify the insured of the 
insurer’s claims and to prevent the waiver or 
estoppel which would otherwise result if the 
insurer unconditionally made _ investigation 
and defended the suit. Thus, as was said in 
Associated Indemnity Corporation v. Wach- 
smith, supra: 


“There is nothing in the statute or the 
cases on this matter that we have been able 
to find which requires such notice on the 
part of the insurer where it desires to re- 
serve the right to contest liability under 
the policy, to be in the form of a non- 
waiver agreement, or any particular form. 
All that seems to be required is notice to 
the insured that the insurer will defend 
under a reservation of its rights.”’ 


Likewise, in Hardware Mutual Casualty 
Co. v. Higgason, supra, where the validity of 
a non-waiver agreement was challenged on 
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the ground that it lacked consideration, the 
Court held that it would be valid as a notice, 
saying: 


“Definite notice was thus conveyed to 
the assured that in undertaking the de- 
fense the Casualty Company was not waiv- 
ing its right to deny liability under its 
policy. * * * Clear notice to this effect, 
even without a formal agreement, will pro- 
tect the insurer from the application of 
the waiver-estoppel rule invoked.” 


The only advantage, therefore, of the non- 
waiver agreements over letters of reservation 
is to obtain or establish the consent of the 
insured; otherwise, they have identical legal 
effect and have been so recognized by the 
courts. 


Thus in Basta v. United States Fidelity & 
Guaranty Co., 107 Conn. 446, 140 Atl. 816 
(1928), where the policy covered the auto- 
mobile only when used as a jitney and at the 
time of the accident the insured was using 
it as a pleasure vehicle, the allegations of the 
petition were such as to make the case ob- 
viously covered and the insurer defended but 
under a reservation of rights. The Court 
held that by so defending the personal in- 
jury suit, the insurer was not estopped to 
later claim non-coverage saying: 


“There is no merit in the claim that 
the defendant is deprived of its right to 
defend this action by reason of the fact 
that its attorneys appeared and defended 
the original action brought against this 
plaintiff, reserving all defendant’s rights 
under the policy. * * * It was the duty 
of the defendant under its policy to defend 
on behalf of the assured any suit brought 
against him, whether groundless or not, 
and it could not with safety to itself have 
repudiated liability when the action against 
Basta was tried. Having clearly informed 
the assured that the appearance of its at- 
torneys on his behalf was under a full re- 
servation of its rights under the policy, 
and having performed no acts which were 
inconsistent with such reservation, the de- 
fendant has not waived its right to defend 
this action. An insurer is not estopped to 
set up the defense that the assured’s loss 
was not covered by the contract of in- 
demnity by the fact that the insurer par- 
ticipated in the action against the assured, 
if at the same time it gives notice to the 
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assured that it does not waive the benefit 
of such defense.” 


The leading case of Mason-Henry Press v. 
Aetna Life Insurance Co., 211 N. Y. 489, 
105 N. E. 826, throws much light on the duty 
of the insurer. A part of the claims made 
by the personal injury plaintiff fell within 
the coverage of the policy and a part fell out- 
side such coverage. Among other grounds 
of negligence it was claimed that the em- 
ployer had hired a minor and placed him at 
dangerous tasks contrary to statute. A judg- 
ment obtained on that ground of negligence 
would not be within the coverage of the 
policy; one obtained on the other grounds 
alleged would be. The employer insisted 
that the injured person was not a minor. 
Under these circumstances the insurer sent 
a letter of reservation calling attention to the 
exclusion clause of the policy and stating 
that if it developed on the trial of the case 
that the injured was a minor employed con- 
trary to law, the insurer would not be liable 
for the judgment. Such a judgment was ob- 
tained and suit later brought against the 
insurer. The Court denied recovery, saying: 


“When the employee made his claim for 
damages against the insured basing such 
claim on various grounds which were cov- 
ered by the policy of insurance, and also 
on the alleged violation of law which was 
not covered thereby, the insurer had a 
choice between two courses of action which 
would preserve the limitation on its liability 
which has been referred to. It could re- 
gard simply the charge of violation of law 
by the insured and refuse to defend the 
action, taking its chances that this sole 
ground of liability, if any, would be estab- 
lished, and for which it would not be liable. 
On the other hand, it could proceed with 
the defense of the action under an under- 
standing with or notice to the insured, ex- 
press or implied, that it would defend 
against all allegations of fault, and that, 
if in the end it should come out that the 
only allegation sustained was the one 
violation of law, its rights should be pre- 
served, and it should not be liable. 


“Tt could hardly be expected that the re- 
spondent would take the first course. As 
has been stated, various grounds of neg- 
ligence were alleged which were covered 
by the policy, and the insured insisted 
from the outset that it had not violated the 
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law in hiring the boy, and that therefore 
this allegation of fault was untrue. Under 
such circumstances, I think that the in- 
surer, as a matter of safety to itself and 
of fairness to the insured, was bound to 
undertake the defense of the action for 
the benefit of both and of each. But I 
think that the respondent did all that was 
necessary and all that it could do to pre- 
serve and assert its rights under the ex- 
emption or condition while thus proceed- 
ing with the defense of the case. Of 
course, there was no method by which it 
could compel the insured to make an ex- 
plicit agreement of the kind above suggested 
covering this subject. All it could or was 
bound to do was to fairly and reasonably 
assert its rights under the policy in such 
a manner as would be notice to the in- 
sured that it did not intend to waive those 
rights by proceeding with the defense of 
the action.” 


In Sargent Mfg. Co. v. Travelers Insur- 
ance Co., 165 Mich. 87, 130 N. W. 211, the 
employer’s liability policy excluded coverage 
on persons illegally employed. A minor who 
had been employed by the insured under the 
statutory age was injured and brought suit 
against his employer, alleging not only em- 
ployment contrary to law but other grounds 
of negligence. The insurer defended under 
a reservation of rights, claiming non-cover- 
age if the minor obtained a judgment be- 
cause of his employer’s violation of law as 
to age. Such judgment was obtained and in 
a suit on the policy the Court said: 


“Defendant could not, as a matter of 
law, determine for itself whether or not the 
assured had employed Lund at labor dan- 
gerous to life and limb, in violation of the 
statute. That contention raised a ques- 
tion of fact for the determination of the 
jury. * * * 

“Plaintiff herein was seasonably advised 
of the position of the insurer upon the 
question of liability. It was not misled 
by any act of the insurer into surrender- 
ing control of the litigation or refusing to 
make a settlement of the claim. It had 
ample opportunity to do either after re- 
ceipt of defendant’s letter defining its posi- 
tion. * * * By its silence on receipt of 
the letter and its subsequent action in as- 
sisting in the defense, it must be held to 
have accepted the terms proposed by the 
defendant in its letter of notification.” 
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There can be no question, therefore, of the 
legal effectiveness of letters of reservation 
seasonably sent to the insured and followed 
by acquiescence on its part. 

But what if the insured does mot acquiesce 
and insists that the case be investigated and 
defended without condition? What if he 
writes back rejecting the insurer’s offer of 
conditional investigation and defense and de- 
mands full and unconditional protection un- 
der the policy? 

In my experience such reactions have been 
extremely rare, but nevertheless their pos- 
sibility exists, especially in the case of an 
insured highly incensed by what he deems the 
unjust position of the insurance company. 

Such cases are to be found in the books. 
In Farrell v. Merchants’ Automobile Liabil- 
ity Insurance Co., 196 N. Y. Supp. 383, the 
Court said: 


“Undoubtedly with the consent of the 
assured the company may assume power 
over the litigation and reserve the right to 
repudiate liability thereafter, and the con- 
sent may be either expressed or inferred 
from the acquiescence of the assured. It 
was, however, competent for the jury to 
find that no such consent was given in 
this case.” 


In Gerka v. Fidelity & Casualty Co., 251 
N. Y. 51, 167 N. E. 169, the company con- 
tending that the accident fell within the ex- 
clusion clause of the policy, advised the in- 
sured that the further handling of the case 
was being done under a full reservation of 
all policy rights pending a thorough and com- 
plete investigation of all the facts connected 
with the matter.Thereupon the insured ad- 
vised the company that it would not accept 
the reservation; that it had paid for a policy 
and would hold the company to it and that 
the company was either to protect it uncon- 
ditionally under the policy or the insured 
would defend through its own lawyer and 
hold the company liable for whatever it 
might lose thereby. There was no later com- 
munication passing between the two, and the 
company continued with the defense of the 
action. The Court of Appeals of New York 
held that under such circumstances the letter 
of reservation not being consented to by the 
insured, was ineffective and the insurance 
company was estopped from asserting the 
defense of non-coverage. 

Likewise in Beatty v. Employers’ Liability 
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Assurance Corp., 106 Vt. 25, 168 Atl. 919 
(1933), where the insured’s mother was in- 
jured while being transported by the insured, 
the company claimed she was being trans- 
ported for a consideration and the accident 
was therefore not covered by the policy. 
Thereupon it caused its counsel to send a 
letter of reservation to the insured advising 
him that if it developed at the trial that his 
mother was being carried as a passenger for 
a consideration, then the case would not be 
covered and the company would not pay the 
judgment. The letter also advised the in- 
sured that he was at liberty to have his own 
counsel associated in the case. The insured 
replied by letter stating that he expected the 
company to defend him and to pay any judg- 
ment which his mother procured against him. 
No further communications passed between 
the parties nor did the insured retain asso- 
ciate counsel. The trial resulted in a judg- 
ment for the plaintiff, apparently on the 
ground that the mother was being transported 
for a consideration, and upon suit being 
brought against the company it relied on its 
letter of reservation. Concerning this the 
Supreme Court of Vermont said: 


“There was, however, no assent on the 
part of the plaintiff to this proposition. 
In his letter to the attorney he unequiv- 
ocally asserted his expectation that the ac- 
tion would be defended, and the judgment, 
if obtained against him, would be paid. 
Complete silence upon this point was there- 
after maintained by the attorney and 
everybody else who was active on behalf 
of the defendant, and the plaintiff rested 
in the belief that the latter would defend, 
and pay whatever damages might be re- 
covered. He employed no counsel and the 
attorney remained in sole charge. * * * 

“We hold that by proceeding to defend 
the action brought against the insured, with 
knowledge of its claimed non-liability un- 
der the policy, and of the absence of as- 
sent by the insured to the proposed re- 
servation, the defendant is estopped from 
claiming that the loss was not covered by 
the contract of insurance.” 


Likewise, in Utterback-Gleason Co. v. 
Standard Accident Insurance Co., 184 N. Y. 
Supp. 862, the third syllabus reads in part 
as follows: 


“Where insured warned insurer that it 
would be held to the terms of its liability 
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policy, * * * that insured would insist up- 
on insurer’s defending suits by occupants 
of such other automobile, and that insured 
would not accept insurer’s proposition to 
defend the suits without waiver of or pre- 
judice to insurer’s right to disclaim liabil- 
ity, the insurer by remaining in and con- 
tinuing to defend such a suit against in- 
sured was estopped, after judgment had 
been rendered against insured, from dis- 
claiming liability on policy.” 

See also annotator’s statement in note 
found in 72 A. L. R. 1498. 

As already indicated, the insurer’s rights 
may usually be preserved by the voluntary 
execution of a non-waiver agreement or by 
a seasonably sent letter of reservation. In 
the latter case, as we have seen, the insured 
ordinarily makes no objection, evidently rec- 
ognizing the propriety of the insurer’s ac- 
tion, especially if its position appears reason- 
able and not arbitrary, and the letter is so 
drafted as to fairly protect the interests of 
both alike, as should be done. 


In those rare cases, however, where an in- 
censed and recalcitrant insured does make ob- 
jection and refuses to accept the defense as 
thus conditioned, is there any alternative to 
the insurer being put to the necessity of 
choosing its course at its peril, either waiving 
its claims entirely and performing its con- 
tract without question, or disclaiming out- 
right in the hope that the liability of its in- 
sured, if established, will be on grounds man- 
ifestly outside the coverage of the policy? 

Clearly, in its final determination, cover- 
age either does or does not exist; the obli- 
gations of the policy contract are absolute, 
not conditional, and the insurer has no right 
to impose on the insured a condition not con- 
tained in the original contract. A non- 
waiver agreement or a letter of reservation 
acquiesced in by the insured, is a new agree- 
ment and, as we have seen, one into which 
he need not enter. 

Therefore, in an extreme situation such as 
may well be presented to any one of us, is 
there any escape from the dilemma of being 
compelled to choose at our peril between the 
complete abandonment of the claim of non- 
coverage on the one hand and outright dis- 
claimer on the other? 

Two alternatives are suggested: 

(1) Bringing an action for a declaratory 
judgment under the state or federal declara- 
tory judgment statutes; 
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(2) Incorporating a non-waiver provision 
in liability insurance policies, thus making 
it a part of the original agreement and bind- 
ing on all parties concerned. 

The second of these courses is recommend- 
ed as being more economical and more likely 
to produce the desired result. The follow- 
ing language is suggested for such a policy 
provision: 


“In the event any question arises 
whether an accident, claim or suit is cov- 
ered by this policy, or in the event the 
company claims that the assured, or any- 
one claiming through or under him, has 
failed to comply with any of the provisions 
of the policy respecting the notice, assist- 
ance or cooperation to be given by him, 
or with any other of its requirements, the 
company at any time upon written notice 
to that effect mailed to the assured at the 
address stated in the Declarations, or to 
such other person to his last known ad- 
dress, may investigate or continue to in- 
vestigate any accident or claim and may 
defend or continue to defend any suit 
claimed by the assured or any person 
claiming through or under him to be cov- 
ered hereunder, without prejudice to or 
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waiver of its right then or thereafter to 
assert that such accident, claim or suit is 
not covered hereunder, or if originally cov- 
ered, that the company has been released 
by the non-compliance of the assured or 
such other person with any provision of 
the policy.* In such case the rights of 
the assured or beneficiary shall not be 
deemed to have been prejudiced or im- 
paired thereby.” 


The general adoption and use by liability 
insurance companies of such a provision 
would have at least two desirable results: 
First, pending the outcome of the dispute, 
the rights of both the insurer and insured 
would be protected and clarified; secondly, 
much expensive litigation having to do, not 
with the real, underlying, determinative is- 
sues of coverage and non-coverage, but with 
the pseudo and often unjustly made technical 
issues of waiver and estoppel, might be 
avoided. 


The introduction of such a provision into 


the standard form of policy would seem to 
be worthy of thoughtful consideration. 


*See Hartford Accident & Indemnity Co. 
v. Randall, 125 O. S. 581, 183 N. E. 433. 


The Trend of the Times in Revision of Policy Forms and 
Broadening of Coverages 


By J. M. SwWEITzER 
General Counsel, Employers Mutual Liability Insurance Company of Wisconsin 
Wausau, Wisconsin 


A NY discussion of a “trend” necessitates 
some consideration of a background or 


previous developments. Much has been said 
of the development of casualty insurance on 
the basis of single line coverages, but it needs 
emphasis because of the effect it has had on 
the present situation. When a hazard be- 
came sufficiently troublesome and called for 
insurance protection, a new line of insurance 
was developed, including in many instances 
a new specializing company and almost in- 
variably a new method of rating. Occasion- 
ally a newly recognized hazard was not suf- 
ficiently important to be put in a separate 
coverage, and protection was afforded by an 
endorsement on an existing division. In the 
development of these separate lines of insur- 
ance, companies were careful to set out their 


coverage in narrow and specific language. It 
was their desire to word their insuring agree- 
ments in such a way as to prevent any doub- 
ling up with some other form. Frequently, 
it was not possible to accomplish this division 
by means of the insuring agreements alone, 
and exclusions were added to make sure that 
companies would not be required to go be- 
yond a well-defined border. If, within a 
hazard covered, an unusual exposure develop- 
ed, the companies promptly added another 
exclusion eliminating that exposure if they 
considered it uninsurable, or made coverage 
for it contingent upon notice to the company 
of the existence of such a hazard and an 
agreement to pay an additional premium. 
Co-ordination of coverages was lacking, and 


frequently the insured found himself in no 
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man’s land with an entire lack of coverage or 
a dispute between carriers as to who was re- 
sponsible for a loss. The primary evil of 
this method of underwriting was the neces- 
sity on the part of the insured to select cov- 
erages that he thought were necessary. His 
decision was based on what he considered 
the most probable hazard and on his ability 
and willingness to pay premium. Insurance 
costs were controlled by the elimination of 
coverages. By this method the experience 
of the companies was narrowed to the most 
hazardous operations which consequently re- 
sulted in an increased cost. 


Rate making, which is so fundamental to 
sound insurance and the preservation of the 
companies, was based on nearly as many 
methods as there were coverages. In the 
casualty field we used receipts, amount of 
sales, cost of operations performed, number 
and type of automobiles, number of em- 
ployees in the various classes, and other 
numerous variations and exceptions. Safe- 
guards in rate making became stumbling 
blocks for further developments. Well-de- 
fined theories could not be combined with 
others to promote the extension and blending 
together of coverages. 

With this background of policy forms and 
rates the companies became aware of a public 
demand for different methods of underwrit- 
ing and for the broadening and co-ordination 
of coverages. The plans that are now in the 
process of development reflect the ingenuity 
and farsightedness of American business. 

Perhaps before discussing what has taken 
place, it might be well to digress long enough 
to point out some of the things that created 
the public demand for more and broader in- 
surance coverages. It had its beginning with 
what is now being called the “social era.” 
This era not only brought social security, un- 
employment insurance, and old age pensions, 
but created substantial changes in the ob- 
ligation of industry to injured people. The 
legal liability of the 1920’s has been ex- 
panded to an entirely different liability at 
the present time. Some of this change has 
been brought about by statutory enactments 
broadening the field of liability. Court de- 
cisions have extended the common law to 
create new, and to expand recognized, haz- 
ards. A change in the interpretation of the 
law with respect to warranties and the elim- 
ination of the necessity of privity in some 
cases has greatly increased the liability for 
the sale of products. It is no longer possible 
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to have work done by an independent con- 
tractor with the view that no responsibility 
will attach to the owner or principal. In 
fact, one court has said that the rule of im- 
munity to liability where work is done by a 
contractor is “important only as a preamble 
to the catalog of its exceptions.” Contrac- 
tors who felt that their obligations to the 
public ceased when they had completed a 
building and turned it over to the owner 
found that they were mistaken. The Min- 
nesota court (Murphy v. Barlow Realty Co. 
289 N. W. 563) had no difficulty in holding 
a contractor responsibile for an accident oc- 
curring after the completion of work and after 
it had been accepted by the owner. The 
public attitude toward business has changed 
and claim consciousness has developed rap- 
idly. Juries feel this change and reflect it 
in the amount and nature of their decisions. 
With the increase in legal liability has come 
the attempt on the part of business to shift 
responsibility to another by imposing con- 
tractual obligations. This device, invented 
by the railroads in connection with their side- 
track agreements, has now extended to many 
construction contracts, purchase orders, leases, 
and elevator maintenance contracts. Fre- 
quently, it is not a matter of shifting respon- 
sibility, but of creating an entirely new obli- 
gation beyond that imposed by law. The 
personal liability of individuals for claims 
arising around their homes or for claims while 
they are engaged in sports and other activities 
has increased tremendously and the insurance 
buying public has become aware of these haz- 
ards. With all of these changing liabilities, 
it was not unusual that the public should be- 
come interested in the insurance that was be- 
ing afforded to relieve them of their increas- 
ing responsibilities. It is the tremendous 
increase in the demand for new and broader 
coverages that has to a large extent brought 
about a substantial change in the trend of 
casualty insurance. 


The first steps in the process of changing 
coverage necessarily came in the individual 
lines and rating rules with respect thereto. 
One of the first was the standardization of 
the automobile policy. A chaotic condition 
existed with respect to the coverages afforded 
under various automobile policies. Com- 
panies were confronted with the possibility 
of state regulation, and a committee was 
formed composed of members of the Na- 
tional Bureau of Casualty and Surety Ex- 
ecutives and of the American Mutual Al- 
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liance. As a result of the effort of that joint 
committee the first standard automobile 
policy was released in May of 1935. The 
first form represented substantial improve- 
ments over the policies being used by many 
of the companies, and it stated in better lan- 
guage what was intended. Since that time 
the joint forms committee has made revisions 
in May, 1939, and May, 1940. Substantial 
improvements have been made and sources 
of controversy eliminated. Exclusions such 
as those with respect to demonstrating and 
testing and using the car in races or speed 
tests and those with respect to age have been 
eliminated or broadened. The definition of 
“commercial” has been changed to include 
the pleasure use of a commercial vehicle, and 
the restriction with respect to the number 
of passengers has been eliminated. Drive 
other cars coverage, which is so essential to 
automobile protection which was purchased 
by very few insureds, has been included in 
the policy at no additional charge. The 
development of medical payments coverage 
is a new and important step in the new trend. 
This new coverage providing for the payment 
of medical and hospital benefits to guests in 
the automobile, regardless of fault, is finding 
a substantial market. With this coverage it 
is no longer necessary for the insured to col- 
lude with a guest in order to make a recovery 
possible. It is especially desirable in states 
having guest statutes where the owner might 
feel a moral responsibility although there 
may be no legal responsibility. This cover- 
age indicates that the insurance companies 
recognize changing attitudes and that they 
are equipped and ready to handle coverage 
on the basis of any changes that might be 
made in the theory of legal liability. In the 
field of automobile property coverages, di- 
visions of insurance have been combined to 
give what has been called comprehensive 
coverage. This term, however, is more prop- 
erly applied to the new liability coverages 
and, when used to refer to property coverage, 
should be qualified by the phrase “loss of or 
damage to the automobile.” Forms afford- 
ing automobile property coverages have been 
revised to state in clearer language what is 
intended. Unnecessary restrictions have been 
eliminated. Without doubt, the changing 
needs and public demands in the field of au- 
tomobile insurance have been recognized and 
met to a large extent and will continue to 


be improved as the joint forms committee 
continues its work. 
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In the separate lines making up the field 
of general liability, substantial improvements 
have been made in underwriting rules and 
procedure and the forms that express those 
coverages. The owners, landlords, and ten- 
ants policy has been extended to cover ad- 
ditional buildings and locations. Classifica- 
tions have been expanded to include demon- 
stration and installation. Pick-up and de- 
livery operations are being covered under 
both the O. L. and T. and the M. and C. 
policies. Property damage exclusions have 


been substantially eliminated. Coverage for 
property damage resulting from explosions of 
boilers and other receptacles under pressure 
is being afforded. Damage to the property 
of employees does not now fall on the should- 
ers of the insured. Coverage for officers and 
partners is extended without charge. 


New developments have taken place in the 
field of the protective or contingent cover- 
ages. Supervision may now be exercised by 
the insured without affecting the coverage 
afforded. Products liability coverage has 
been expanded to take care of completed 
operations. The finished work of contrac- 
tors, while somewhat in the nature of prod- 
ucts liability, did not come within that cov- 
erage. Recently an entirely new coverage 
of principals’ protective liability has been 
developed. That form, in two divisions, pro- 
tects the insured for his liability to inde- 
pendent contractors and for independent con- 
tractors. It does not conflict with workmen’s 
compensation insurance and can only be writ- 
ten where that coverage has been purchased. 
It takes care of the situation where the in- 
sured has a group of employees who appear 
to be independent contractors, but who, in 
case of injury, might be held to be employees. 
In the past, workmen’s compensation car- 
riers have been faced with the necessity of 
either collecting workmen’s compensation 
premium or eliminating coverage for the 
group. In states where the elimination of 
coverage was impossible, reimbursement 
agreements were quite frequently obtained 
from the insured. This new principals’ pro- 
tective coverage eliminates this controversial 
point and affords the protection that is 
needed. If the insured is required to reim- 
burse the compensation carrier, he is in turn 
indemnified by the protective policy. It 
protects against employers’ liability in suits 
brought by independent contractors or their 
employees because of injuries. Coverage for 
independent contractors is not afforded under 
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the ordinary public liability policy, and this 
form covers the liability of the insured for 
such activities. I mention this policy pri- 
marily to indicate that when a controversial 
situation developed between the carriers and 
the insured, the companies found a method 
to remove it. The probability is that this 
is an intermediate step and that the further 
development will be that the employers’ lia- 
bility portion will be shifted to the work- 
men’s compensation field and the protective 
to the general liability. Much has been said 
in favor of eliminating all protective forms 
and affording that insurance under a policy 
covering the regular operations. This is a 
logical step and one that will further clarify 
coverages. 

These changes and the broadening of the 
several lines have been immensely beneficial 
to the insured, but have fallen short of meet- 
ing public demand. To have what ap- 
proaches complete protection, the insured 
had to have a number of policies and a maze 
of endorsements. To overcome a substantial 
portion of this difficulty the schedule policy 
has been and is being developed. The term 
“schedule policy” has become recognized as 
one including a number of separate coverages 
in one policy form. The companies and 
committees of the bureaus have worked for 
a number of months on the development of 
schedule policies. While not standard, a 
rather common form in the field of general 
liability is a schedule policy including cov- 
erage for premises and outside business op- 
erations, elevators, products and completed 
operations, teams, operations of independent 
contractors, and specific contractual liability. 
By specific contractual is meant contracts set 
forth in the declarations. This scheduled 
policy may be drafted in three separate 
forms, one to fit the needs of the contracting 
risk, the second for the manufacturer, and 
the third for risks where the hazard is 
primarily that of premises. It is possible, 
however, to have one form adapted for the 
use of all three groups. That policy would 
contain certain exclusions not applicable to 
all. It would be necessary to endorse cov- 
erage either on or off in order to comply 
with manual rules. 

To obtain as complete automobile cover- 
age as is now being afforded, it has been 
necessary to endorse the basic automobile 
policy with a number of endorsements. The 
most common of these are the non-ownership, 
hired cars, fleet plan, and independent con- 
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tractors. After considerable work on the 
part of the same joint forms committee that 
devised and handled revisions in the standard 
basic form, a new scheduled automobile 
policy has just been released to the member 
companies. That policy, in three divisions 
of coverage, affords protection for owned 
automobiles, hired automobiles, and non- 
owned automobiles. The usual omnibus 
coverage for owned automobiles is afforded. 
The policy may be drafted to contain two 
types of automatic insurance. The first is 
that usually given under the basic standard 
policy and the other is that commonly af- 
forded under the fleet plan endorsement. 
This latter feature is the one most interest- 
ing from the insurance buyer’s standpoint. 
While the coverage has been available, it has 
not been sufficiently emphasized nor its de- 
sirability appreciated. Under this method 
of underwriting the insured will disclose all 
licensed owned automobiles at the inception 
of the policy and they will be listed in the 
declarations in the usual manner. It will 
not be necessary to notify the company of 
changes and additions occuring during the 
policy period. Records will be kept by the 
insured; and when the audit is made for the 
earned premium on hired trucks and non- 
owned automobiles, the record of owned cars 
will be reviewed and premium calculated on 
the basis of the actual licensed owned au- 
tomobiles used during the policy period. It 
is necessary that the insured develop a cer- 
tain minimum amount of premium before this 
policy can be written giving the blanket au- 
tomatic coverage. He may, however, have 
the policy including the three forms of cov- 
erage with the basic automatic provisions, 
regardless of the amount of premium de- 
veloped. No change has been made in the 
exclusions of the policy nor in the type or 
nature of the coverage afforded. It is the 
feeling of the committee that to maintain 
standardization this new automobile policy 
should not depart from what may now be 
given by the endorsement method. The 
policy does, however, give in one readable 
document the coverages that in the past have 
been afforded in an awkward and cumber- 
some manner. 


Another recent development in the field of 
schedule policies is the so-called comprehen- 
sive dishonesty, disappearance, and destruc- 
tion policy. I say “so-called” because the 
word “comprehensive” is being recognized as 
having a different meaning from “schedule.” 
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This new crime policy makes available the 
coverages formerly afforded under a number 
of individual policies. With this combina- 
tion have come some changes and improve- 
ments that eliminate complexities and con- 
fusion. Another development in the field of 
schedule policies is that of combining per- 
sonal liability forms. Personal _ liability 
policies are now available on a schedule basis 
affording either complete personal liability 
protection, including the use of dwellings, or 
a choice may be made of the separate cov- 
erages for residence liability only, sports lia- 
bility, or golf only. Employers’ liability for 
domestics is often a feature of the form. In 
addition, some casualty companies have com- 
bined with fire companies to afford some of 
the property coverages with the personal 
liability hazards. 

There are other schedule form policies, and 
the development of this new method of pre- 
senting individual coverages to the insured 
in a single package provides many advant- 
ages and will become increasingly more 
popular. While they still require selection 
on the part of the insured, they call his at- 
tention to the coverages available. Producers 
find it easier to present a more complete in- 
surance program with the use of a scheduled 
policy than to attempt to sell separate lines. 
An insured who purchases a policy is re- 
luctant to select only a portion of what ap- 
pears to be desirable protection. The dif- 
ficulties encountered in combining several 
coverages into a single policy has called at- 
tention to conflicts and discrepancies in 
manual rules and regulations. To some ex- 
tent these difficulties have been eliminated 
by the rating organizations. During the 
transition period from selectivity to complete 
coverage, schedule policies are a necessity. 
Insurance buyers wishing to continue to 
select coverage on the basis of the degree of 
hazard may do so. Property damage cover- 
age, which is not carried by many risks, may 
be taken or not as the insured desire. We 
have all been educated to the view that some 
types of hazard involved require higher limits 
than others. This may still be accomplished 
in the schedule form. 

The scheduled automobile policy is a 
standard form which will be available for 
use by all member companies of the National 
Bureau of Casualty and Surety Executives 
and the American Mutual Alliance and by 
other companies desiring to use it. The de- 
tails of the coverage will be publicly an- 
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nounced on September 16. While the other 
forms are not standard, there has been sub- 
stantial uniformity in the schedule policies 
offered. It is hoped that standardization, 
on which committees are working, will be 
approached in the near future. Much of 
the benefit to be derived from the use of this 
type of policy will be lost if there are vary- 
ing provisions and arrangements so as to 
make it appear to the insurance buyer that 
there is any marked difference in the cover- 
ages available. 

While the schedule policies have and will 
continue to give the public what has been 
needed for some time, they do not completely 
fill the needs and requirements of modern 
business. The insured, having elected to 
take all of the coverages available, may still 
find himself with an uninsured loss which may 
result from an exposure not defined in the di- 
visions of coverage available, or which may re- 
sult from a hazard not recognized as existing, 
or newly created after the policy was written. 
Because of this possibility of loss, demand has 
arisen for an entirely different approach, and 
the word “comprehensive” is on the lips of 
most well-informed insurance buyers. ‘“Com- 
prehensive,” “all risk,” and “blanket” have 
all been used to designate that type of cov- 
erage that contains an all-inclusive insuring 
agreement without enumerating the specific 
hazards to be covered. Exceptions are stated 
as exclusions. Comprehensive is not new in 
all fields of insurance. For a number of 
years the marine companies have been using 
an “all cover” insuring agreement with the 
exceptions stated as exclusions. In the fire 
and inland marine divisions comprehensive 
insuring agreements have developed and are 
in common :use. Peculiarly, in the casualty 
field, nearly complete comprehensive cover- 
age, including automobile, has been given to 
garages for a number of years. It is not 
surprising that an insured should say to the 
companies that he is not willing to take the 
responsibility of a loss when he is perfectly 
willing to pay the insurance company pre- 
mium for complete protection. He doesn’t 
want the burden of notifying the companies 
when changing conditions or new operations 
create an exposure that has not heretofore 
existed. 

Recognizing the need for comprehensive 
coverage, forms and rating committees at- 
tacked the problem a number of months ago. 
Surprisingly, these deliberations developed 
the fact that the step from the schedule 
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liability policy to a comprehensive one is not 
actually as revolutionary as was at first be- 
lieved. The broadening and clarifying of 
the individual lines made so nearly a com- 
plete insurance coverage when put together 
in the schedule policy that the unknown or 
unrecognized hazard not covered in such a 
policy lost much of its significance. It was 
not a matter of accepting a very substantial 
hazard that previously was not insurable, 
but was chiefly a change in viewpoint. From 
the position where the companies felt they 
should know what hazards existed before any 
coverage was given, they must change to the 
position of accepting the existing hazards as 
well as those that may develop during the 
policy period and then collect the appropriate 
premium at the end of the period. This is 
something that the companies have been do- 
ing in the field of workmen’s compensation 
almost from its inception. To illustrate one 
advantage that may result to the insured with 
the use of the comprehensive automobile 
policy, it might be well to restate the classical 
example of the abandoned automobile. 


Frequently, a car may be wrecked and have 
no value, and it is hauled away to the dump. 
Assume that gasoline was permitted to re- 
main in the tank and an explosion resulted 


by veason of children playing about the 
wrecked car. Liability might easily attach 
under the attractive nuisance doctrine. This 
is an automobile exposure and not contem- 
plated within the coverage afforded under 
the schedule policy. Coverage is usually af- 
forded only for licensed cars. 


Again, as in the field of scheduled liability 
policies, two new forms are being prepared, 
one affording comprehensive automobile cov- 
erage and the other giving general liability 
protection. The single comprehensive insur- 
ing agreement in the automobile policy af- 
fords protection for the ownership, mainten- 
ance, or use of any automobile. Omnibus 
coverage is afforded, but the provision for 
automatic insurance becomes unnecessary as 
the all-inclusive insuring agreement com- 
pletely replaces it. One exception to com- 
plete coverage is the requirement that if the 
insured is not operating taxi cabs, public 
buses, or private livery conveyances at the 
inception of the policy, notice of such opera- 
tions must be given to the company within 
ten days. This is not an unusual require- 
ment in that such coverages usually require 
the filing of special endorsements with a 
regulatory body. The age limitation is the 
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same as that contained in the basic and 
schedule policies. The only other exclusions 
are those with respect to contractual liability 
and injury to employees and property owned 
by, rented to, in charge of, or transported by 
the insured. The general liability policy 
affords protection for liability imposed by 
law and assumed under certain defined con- 
tracts because of bodily injuries, sickness, or 
disease, including death at any time resulting 
therefrom, when caused by accidents. The 
defined contracts are lease agreements, side- 
track liability contracts, and elevator or 
escalator maintenance agreements. Within 
this field the insured is afforded complete 
contractual protection. In addition to these 
contracts, other contractual liability may be 
added by endorsement. Since coverage for 
contractual liability is so new and rates have 
not been established for many types and 
classifications, it was felt that complete 
blanket contractual liability could not be 
given. As rates are developed so that the 
insured may know what premium he might 
be expected to pay, it is probable that an ex- 
tension of contractual coverage will be made. 
The exclusions in the general liability policy 
have been kept to a minimum. Coverage is 
not afforded for the use of aircraft, water- 
craft, or automobiles. Bodily injury to or 
sickness, disease, or death of an employee is 
excluded since that is a matter coming under 
the workmen’s compensation protection. The 
usual exclusion with respect to property 
owned by or in charge of the insured is re- 
tained. Other limitations on the policy to 
take care of certain types of businesses or 
operations may be necessary by endorsement. 
For instance, businesses engaged in the sale 
of liquor will require an endorsement to 
eliminate the liability arising under dram 
shop acts. Since these forms have not re- 
ceived final approval, some changes may be 
made. 


Under both schedule and comprehensive 
policies the existing underwriting rules and 
rates apply. The declarations for both types 
of policies are identical and list all of the 
existing hazards at the inception of the 
policy. When either form is used, it is 
necessary to make a complete survey of 
the business activities of the insured so 
that full underwriting information is ob- 
tained. Combination of coverages does not 
eliminate the necessity for sound rating 
principles, nor does it justify innovations that 
have not been given careful study and con- 
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sideration. For the coverage that does not 
come within the rateable hazards, the insured 
will pay a comprehensive premium based on 
a percentage of the aggregate premium de- 
veloped under the usual rating methods. 
Comprehensive insurance should not be writ- 
ten unless the insured is willing to purchase 
all of the insurance afforded by the policy. 
It is also necessary that the same limit ap- 
ply to all types of accidents. While this 
may be considered a disadvantage from some 
standpoints, it does eliminate the necessity 
for guess as to where lightning is going to 
strike. Since the cost for increased limits 
has been reduced, there will be a tendency 
toward level limits at an amount which will 
be adequate for all exposures. Some com- 
panies drafting comprehensive policies may 
not include coverage for property damage. 
That protection is not as generally purchased 
as the bodily injury liability forms, and in 
many instances it is confined to specific haz- 
ards. For the same reason some policies will 
not afford protection for products liability. 

A problem that has been receiving the at- 
tention of the companies is that of combin- 
ing automobile and general liability into a 
single combination comprehensive policy. 
Such policies have had some use, especially 
in the West Coast states. Numerous ar- 
guments have been advanced as to why such 
a combination of comprehensive forms should 
not be made. Automobile rating is highly 
specialized and its numerous rating methods 
might make a comprehensive policy confus- 
ing. Public interest demands that rating 
regulations be carefully maintained. Caution 
is necessary if there is a possibility of dis- 
rupting anything so fundamental. Some 
companies feel that the majority of purchasers 
of insurance prefer that a separation be main- 
tained. It has also been suggested that the 
experience obtained under separate compre- 
hensive forms might be the basis for a change 
in rating methods which will result in a bet- 
ter and more practical combination. 

On behalf of the proponents for the com- 
bination it is stated that since that form will 
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require full declarations containing complete 
information as to the rateable hazards, there 
can be no discrimination or breakdown in 
regulation. They further state that a com- 
bination is the natural development in the 
reduction of unnecessary forms. It would 
eliminate the difficulties and conflicts that 
arise between carriers with respect to the 
loading and unloading hazard. Undoubtedly 
the companies will work out this problem in 
a manner that will be for the best interests 
of the public. 


When rapid changes take place it is not 
unusual to find innovations and departures 
from the generally accepted trend. Policies 
are appearing called “blanket” or “all risk” 
which do not approach the degree of protec- 
tion that should be contemplated under such 
a cover. Competition in policy forms and 
trick devices which obscure the real coveraze 
afforded can only result in disfavor on the 
part of the public and a loss of confidence, 
which to a large extent has been built up by 
the changed attitude of the insurance busi- 
ness. Recently a policy appeared with an 
advertisement that it contained no exclusions. 
A casual reading of the form revealed that 
exclusions, while not called such, were con- 
tained in the insuring agreements and con- 
ditions of the policy. If such practices grow, 
regulatory bodies will be obliged to exercise 
a greater degree of supervision. Such sup- 
ervision extended to statutory enactments 
will considerably slow up progress. The best 
interests of the public can be served by stand- 
ardization and it is hoped that that will be a 
prompt development. 


After what I have said, I hope that as in- 
surance counsel you aren’t too disturbed by 
the necessity for emptying your files of ob- 
solete forms and familiarizing yourselves with 


the new ones. Of course, there probably is 
justification for some regret on your part. 
You are now going to have to win your 
cases on the merits and not on a technical 
policy defense. You will become insurance 
counsel for the insured and not against him. 
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HE present situation with respect to 
compulsory automobile insurance and 
financial responsiblity legislation is as fol- 
lows: Financial Responsibility Laws are 
now in effect in thirty-three States: 


Arizona New Hampshire 
California New Jersey 
Colorado New York 
Connecticut North Carolina 
Delaware North Dakota 
Idaho Ohio 

Illinois Oregon 
Indiana Pennsylvania 
Iowa Rhode Island 
Kansas South Dakota 
Kentucky Tennessee 
Maine Vermont 
Maryland Virginia 
Michigan Washington 
Minnesota West Virginia 
Montana Wisconsin 
Nebraska 


and in the District of Columbia and Hawaii. 
One State (Massachusetts) has a Compulsory 
Law. During the past year Financial Re- 
sponsibility bills were introduced in Louisiana 
and South Carolina, none of which became 
law. Various amendments to the Financial 
Responsibility Law were introduced in the 
District of Columbia, Kentucky, New Jersey, 
New York, Rhode Island and Virginia, some 
of which received legislative approval. Of 
particular interest were the bills in Virginia, 
Rhode Island and New Jersey. The Vir- 
ginia Bill, which became a law, provides that 
if proof of financial responsibility is called 
for by reason of a suspension or revocation 
of operator’s license for certain violations of 
the Motor Vehicle Law, such proof shall be 
maintained for five years after the termina- 
tion of such suspension or revocation. Pre- 
viously, the law provided that proof be main- 
tained for five years after it was originally 
filed. The Rhode Island bill, which became 
a law, provides that if an automobile is op- 
erated by another person with the consent 
of the owner, lessee or bailee, and is in an 
accident, the operator shall be deemed to be 
the agent of the owner, etc., unless the op- 
erator shall have theretofore posted proof. 
Lack of consent is an affirmative defense. 
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The New Jersey bill, which did not become 
law, provided that whenever a person who is 
called upon to furnish proof shall be refused 
a policy by two or more insurance companies, 
he shall advise the Commissioner of Insur- 
ance who shall order one or more companies 
to issue a policy to said person on payment 
of a premium, the rate to be computed by 
the company according to its experience on 
risks of similar character, and approved by 
the Commissioner of Insurance. 

Bills for Compulsory Laws were introduced 
during the past year in Kentucky, New 
Jersey, New York and Rhode Island. None 
were enacted. 

As instructed in the resolution continuing 
the committee, it has considered the efficacy 
of adequate financial responsibility laws and 
their enforcement and administration. It 
has not considered the relative merits of such 
laws and compulsory insurance laws. 

The financial responsibility legislation in 
the States which have adopted it, is, in the 
main, based upon the American Automobile 
Association Model Bill which was drawn in 
1928 and revised several times, the last re- 
vision having been in 1935. In 1934 a 
model bill was adopted by the National Con- 
ference on Street and Highway Safety, Wash- 
ington, D. C., as “Act IV” of the “Uniform 
Vehicle Code.” Since then a number of 
States. have passed financial responsibility 
laws based on the “Uniform Act.” In most 
particulars the last revision of the A.A.A. 
Bill and the “Uniform Act” are the same. 

The basic theme of the financial respon- 
sibility laws now in force is that any owner 
or operator who is convicted of certain major 
offenses under the Motor Vehicle Laws, such 
as driving while drunk, leaving the scene of 
an accident, homicide or assault by auto- 
mobile, and reckless driving, or who fails to 
satisfy a judgment rendered against him for 
bodily injury or property damage (some 
States have a minimum regarding property 
damage—usually $100) resulting from the 
ownership or use of an automobile, shall have 
his operator’s license and registration certif- 
icate suspended until he gives proof of finan- 
cial responsibility for any future accidents. 

One State (New Hampshire) has a law 

which differs substantially from the others in 
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that it provides that upon receipt of notice of 
an accident involving bodily injury or prop- 
erty damage in excess of $25.00, the Motor 
Vehicle Commissioner shall immediately 
suspend the operator’s license and registration 
certificate of all persons operating or own- 
ing a motor vehicle in any manner involved 
in the accident until such persons shall not 
only give proof of financial responsibility in 
case of future accidents, but shall give ‘se- 
curity, up to the full amounts required when 
proof of future responsibility is called for, 
namely, $5,000 and $10,000 for bodily in- 
jury and $1,000 for property damage (the 
amount to be determined by the Motor 
Vehicle Commissioner), to satisfy any judg- 
ments resulting from that accident. 

The Committee’s study indicates, and it 
is generally agreed in most quarters, that the 
financial responsibility laws in the form that 
they are at present on the statute books, and 
as they are at present enforced and administ- 
ered, are not adequate to effectively cope 
with the problem of the uncompensated ac- 
cident victim. 

According to the best figures obtainable, 
about 30% of all the automobiles in the 


country are insured, althugh financial respon- 
sibility laws have been in force for over a 


decade. A presentation here of statistics re- 
garding the economic loss caused by the 
financially irresponsible motorist would serve 
no useful purpose, such statistics having been 
compiled and set forth at length in other 
documents, as, for example, the Duke Uni- 
versity publication “Law and Contemporary 
Problems” dealing with “Financial Protection 
for the Motor Accident Victim.” 

Nor does there seem to be any doubt that 
there is pressure for the passage of legisla- 
tion designed to eliminate or at least mitigate 
the evil. The Gallup poll, referred to in the 
Committee’s last report, the bills introduced 
in the various legislatures, the publicity and 
the discussion all demonstrate this. Opinions 
justifiably differ as to the degree of the pres- 
sure. It may well be that in the particular 
times in which we are now living, any meas- 
ure which will tend to increase the normal 
living expense of the average person (as any 
legislation which effectively copes with this 
problem will inevitably do) will meet with 
strong resistance. But it is reasonable to 
believe that this is a temporary quiescence 
brought about by particular conditions and 
that the underlying problem continues to 
call just as loudly for solution. 
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Your committee believes that the situation 
can be met with partial, if not entire, success 
by amendments to the financial responsibility 
laws. Amendments improving the enforce- 
ment and administration of such laws would 
be very helpful. Undeniably, the full value 
of the laws in their present form is not be- 
ing realized. For various reasons there are 
very many cases where proof should be called 
for but is not. 

Amendments designed to strengthen the 
provisions of the present laws so to not 
merely require proof from that person who 
demonstrates himself to be a menace, but 
also to make the consequences of not being 
insured sufficiently onerous to cause most 
of the owners and operators to insure be ore 
being convicted or having judgments render- 
ed against them, would also be very helpful. 

Your committee believes that all amend- 
ments should be avoided which in any way 
may lead to the establishment of a State 
fund, or to compensation without fault. It 
also recognizes that the desirability and 
potential success of any amendment will de- 
pend on local factors and conditions in dif- 
ferent States. For example, New Hampshire 
passed a law that a motorist involved in an 
accident must post security for judgments 
resulting from that accident, up to the full 
amounts required when proof of future re- 
sponsibility is called for, (the amount to be 
determined by the Motor Vehicle Commis- 
sioner). But an amendment calling for the 
posting of only $200 in a similar situation 
failed in another State. Again, placing the 
power to suspend licenses and registrations, 
upon failure to post proof, in the courts in- 
stead of the Motor Vehicle Commissioner 
might be desirable in States where the reg- 
istrations are not heavy, but would be en- 
tirely too cumbersome in States where the 
registrations are heavy. 

By reason of this, and because the Com- 
mittee has been unable to have a full meet- 
ing where details could be thoroughly dis- 
cussed, no attempt has been made to put any 
of the following suggested possible amend- 
ments in statutory language: 


(1) Increase the motor vehicle viola- 
tions which require posting of proof of 
financial responsibility, so as to include, 
for example, speeding, passing a traffic 
signal, crossing over the center line on a 
hill or curve, etc. 

(2) Require security of all persons own- 
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ing or operating an automobile involved 
in an accident resulting in bodily injury 
or property damage over a small amount, 
to cover judgments arising from that ac- 
cident, such security to be in the full 
amount required when proof of future 
financial responsibility is required. (The 
New Hampshire Law). 

(3) Or require security for a lesser 
amount, e.g. $200 in such situations. 

(4) Require the posting of proof of 
future financial responsibility by all own- 
ers and operators involved in an accident 
resulting in bodily injury or property dam- 
age in a small amount, instead of only 
calling for such proof when a judgment 
remains unsatisfied. Judgments simply 
are not obtained when there is no financial 
responsibility. 

(5) Any of the last three might be 
coupled with the provision that they shall 
apply unless the Motor Vehicle Commis- 
sioner finds that the person involved is 
probably not liable for civil damages. If 
it is provided that they shall not apply 
unless the Motor Vehicle Commissioner 
finds that the person probably is liable, the 
effect would be lost because he will be 
reluctant to so find. 

(6) Vest the Motor Vehicle Commis- 
sioner with authority to require proof from 
persons whose driving records show them 
to be dangerous even though they have 
not violated any of the specifically en- 
umerated offenses. Such a_ provision 
would be advantageous where the list of 
offenses for violation of which the require- 
ment of proof is mandatory, is rather 
limited. 

(7) Provide that the period during 
which proof must be maintained—usually 
3 years from the date it is required or 
deposited—shall recommence each time 
proof would normally be required. (Fre- 
quently, when a situation arises where 
proof would normally be required, it will 
not be if the person involved has proof on 
file, even though the proof is about to ex- 
pire.) 

(8) Provide that proof must be main- 
tained for an additional period if, during 
the preceding period, the person involved 
was convicted of violation of certain pro- 
visions of the Motor Vehicle Laws which 
would ordinarily not require the posting 
of proof; or if he is involved in an accident 
resulting in bodily injury or property dam- 
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age exceeding (for example) $25, unless 
the law provides for posting of proof in 
such a situation in the first place. 

(9) Provide that if proof is required of 
any person, and then returned, he shall 
post it again if, during the next succeed- 
ing period, any of the situations mentioned 
in the preceding paragraph arise. 

(10) Impose a small penalty on court 
clerks for failure to send the record of 
convictions to the Motor Vehicle Commis- 
sioner. The fact is that the clerks very 
frequently fail to send such record so that 
proof is not required although it should be. 

(11) Provide for putting pressure on 
persons involved in accidents to give notice 
to the Motor Vehicle Commissioner by 
limiting the right to bring an action for 
damages resulting from the accident if the 
notice is not given. The usual provision 
imposing a penalty for failure to give not- 
ice is difficult to enforce. If the Motor 
Vehicle Commissioner does not know of 
the accident, he cannot see that the penalty 
is imposed. If he does know of it, there 
is no need for the penalty. The instances 
where the Commissioner learns of the ac- 
cident through sources other than the not- 
ice, are infrequent. 

(12)) Provide that an abstract of so 
much of every police blotter as gives the 
facts (not details) of an automobile ac- 
cident be sent to the Motor Vehicle Com- 
missioner. Frequently, persons involved 
in accidents fail to send the notice to the 
Commissioner if an officer comes to the 
scene and takes the details, because they 
think the officer will send the notice. 

(13) Educate the public regarding the 
financial responsibility law. If the law 
were amended in some of the particulars 
above described, many motorists, upon re- 
alizing the disadvantages which come from 
not being insured, would take out insur- 
ance, and the provisions of the law should 
be brought home to them. One way to 
do this would be to have a short state- 
ment in simple language accompany each 
operator’s license and registration certif- 
icate as it is issued, advising of the exist- 
ence of the law and what it provides. 


The laws in some States at present incorpo- 
rate some of the ideas above suggested, but in 
no State is there a financial responsibility law 
sufficiently strong or effective to demonstrate 
the maximum results which can be obtained 
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from such legislation. New Hampshire, 
which has the provision heretofore referred 
to, gives the best indication of what can be 
done. Figures from that State indicate that 
over 70% of the automobiles registered there 
are covered by insurance. 

Your committee has been in communica- 
tion with the four organizations named in the 
resolution continuing it, ie. (a) National 
Safety Council, (b) American Automobile 
Association, (c) American Mutual Alliance, 
and (d) Association of Casualty & Surety 
Executives, with a view to ascertaining the 
position of each with respect to this whole 
problem. 

The National Safety Council advises that 
it has not taken a position one way or the 
other, since it views compulsory automobile 
insurance and financial responsibility legis- 
lation as not essentially safety measures. 

Your Committee has been advised that 
the American Automobile Association of- 
ficially at this time is still in favor of financial 
responsibility legislation, and has not changed 
its traditional stand in that regard. 

The American Mutual Alliance advises 
that the organization which determines the 
policy of its members on the subject of auto- 
mobile insurance legislation neither favors 
nor opposes compulsory automobile insur- 
ance; that its member companies are of the 
opinion that the determination of whether 
or not the State shall impose a compulsory 
insurance requirement on the people of the 
state is a matter for the people to determine 
through their legislative bodies. It advises 
that it has taken the position that it is 
proper for the insurance business to assist 
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legislative bodies in the preparation of the 
most workable type of bill and that it, of 
course, is of the opinion that the writing of 
this insurance should be left to private com- 
panies. It further states that its members 
have favored the so-called financial or safety 
responsibility type of legislation, and are of 
the opinion that the insurance business should 
aid in the strengthening of the laws of this 
type wherever they can be improved, and 
further states that committees on the subject 
might profitably give consideration to ways 
in which laws of this kind can be made more 
effective and be given broader consideration 
than at present, at least, insofar as some juris- 
dictions are concerned. 

The Association of Casualty and Surety 
Executives advises that it is opposed to com- 
pulsory insurance legislation; that it favors 
financial responsibility legislation; and that 
it favors amending such legislation along the 
lines of the Standard Motor Vehicle Safety 
Responsibility Bill. 

For the reasons heretofore stated, the 
Committee has not drawn a Model Bill. 

Respectfully submitted, 
Forrest S. SmitH, Chairman 
Eias FIELD 
WiLiiAmM H. FREEMAN 
OLIVER R. BECKWITH 
Joun L. Barton 
Francis M. Hoyt 
Royce G. Rowe 
HERBERT W. J. HARGRAVE 
WILson C. JAINSEN, ex officio 


Howarp D. Brown desires to 
take no position on the report. 


Report of Committee on Fire and Marine Insurance 


OUR Committee on Fire and Marine 
Insurance begs to report that it has 
canvassed the work of this Committee for 
five years last past, as well as the conditions 
now prevailing with respect to this subject 
matter, and finds little to suggest or recom- 
mend. 

It has been suggested that if the new Rules 
of Civil Procedure are to be strictly follow- 
ed, as to the meaning of real parties in in- 
terest as plaintiffs, there will be a conflict 
with substantive rights which parties have 
heretofore been able to exercise, by use of 


borrowed and loaned receipts, under Luck- 
enbach . Steamship Company v. McCahan 
Sugar Company, 248 U. S. 139; that this 
question is one of great importance presently 
and will continue so until finally determined. 
In view of its importance, the subject merits 
a special study of existing decisions, the Uni- 
form Bill of Lading Act, and the new rules, 
and presentation in the form of a discussion 
or address. 

There have been no important or outstand- 
ing decisions involving this subject matter, 
during the past year. Your Committee con- 
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cludes its report by directing attention to the 
following cases: 


Group Health Ass’n v. Moor, 24 Fed. 
Supp. 445. 

State ex rel. Vars v. Knott, 184 So. 752. 

Polleck v. Home Ins. Co. of N. Y. 121 
N. J. L. 52, 1 Atl. (2d) 398. 

Sandberg v. Dubuque Fire & Marine 
Ins. Co., 90 P. (2nd) 586 (Cal. App. 1939). 

Exports S. S. Corp. v. American Ins. Co. 
of Newark, 106 F. (2d) 9 (C. C. A. 2d). 

Delametter v. Home Ins. Co. 126 S. W. 
(2d) 262, (Mo. App. 1939). 
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Sinram v. Pennsylvania R. Co., 61 F. 
(2d) 767, (C.C.A. 2nd 1939). 

The Seatrain-Havana, 103 F. (2d) 772, 
C.C.A. 2nd 1939). 

Osborne v. Oglin, 8 U.S. Law Week 677 
April 22, 1940). 

Boat Service Co. v. National Union Fire 
Ins. Co., 191 So. 707 (La. 1940). 


CuHarRLes W. SELLERS, Chairman 
Tuomas F. Mount 

W. Percy McDona.Lp 

J. B. PATTERSON 

Cassius E. GaATEs 


Report of Committee on Health and Accident Insurance 


HE members of this committee suggested 
topics and after a thorough canvass it 
was concluded to write a report on what con- 
stitutes total disability. In attempting to 
build the framework of such a report, the 
committee has now discovered that this sub- 
ject does not lend itself to a committee re- 
port. There are so many factors involved, 
in addition to the language of appellate 
courts, that a more comprehensive treatment 
is essential. What constitutes total disability 
is not really decided so much by the appellate 
court, as it is determined by the many factors 
presenting themselves in the trial court. 

For a better understanding of the subject 
and the decisions up to date, there first 
should be a broad classification of those de- 
cisions arising out of provisions allowing total 
disability from His occupation, as distinguish- 
ed from those provisions promising indemnity 
for total disability from amy gainful occu- 
pation. By so sub-dividing the subject it 
will be approached in the manner in which 
the general subject is treated by the home 
offices of the insurance companies. 

Your committee observes that there is a 
trend of decisions in some of the courts to 
treat the “any occupation” provision as 
though it were intended to deal only with “his 
occupation.” However, it is essential to 
break down all of the decisions according to 
the type of policy provision involved before 
any clear understanding of this subject may 
be gained. Then it will be seen that in sev- 
eral instances both the trial and the appellate 
court have strained to bring an “any occu- 
pation” covered case within the more liberal 
application of “his occupation” coverage. 


This, in turn, when one has the opportunity 
of talking with the trial counsel and learning 
something of the factors involved at the trial, 
is seen to be due not so much to the occu- 
pational questions but to the type, tempera- 
ment and appearance of the claimant; the 
viewpoint of the attending physician, though 
it in turn may not represent the best opinion 
of the profession; the emotional factors in- 
volved; and many other factors that go to 
make up the color, environment and circum- 
stances of trial. 


It is our thought, therefore, that in dis- 
cussing this subject it is a very incomplete 
approach if we confine ourselves to appellate 
writings on this subject. 

If this committee has done nothing else, 
it feels it has discovered that this subject, 
which is so close to the hearts and work of 
all of us, should be treated by a round-table 
of at least two or three speakers, perhaps 
at our next annual meeting, where each of the 
speakers will take up the subject from a dif- 
fering major point of view—namely, the ap- 
pellate’s or jurist’s point of view, the trial 
court’s point of view, the medical angle and 
the human angle. 

We have never heard of a collaborating ap- 
proach of this type, but believe it would be 
a splendid piece of work, of benefit not only 
to our members but perhaps beyond our 
circle. 


Paut J. McGoucu, Chairman 
STEVENS T. Mason 

FRANK X. CULL 

RosBert P. Hopson 

Forrest A. BETTS 
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An Insurance Policy For America’s Future 


By WILL R. MANIER, Jr. 
Nashville, Tennessee 


R. PRESIDENT, ladies and gentle- 
men of the Convention: 

As I have been here this week in the pleas- 
ant fellowship of this convention, with an 
undelivered speech in my system, I have 
been reminded frequently of an occasion 
when I quite shocked my wife in an after- 
dinner speech by saying to the audience that 
I had been told that there were no pangs of 
agony in the world like those of childbirth, 
but that in my opinion the greatest travail 
of agony in the world is that of an undeliv- 
ered speech. (Laughter). 

So, too, it is a surprising thing to me how 
differently you can feel at 10:00 or 10:30 in 
the morning from what you felt at 5:00 
o’clock when you went to bed as the daylight 
was just coming into this hotel, as I did last 
night. Someone said to me that Governor 
Holt told about the elevation of this place 
and the differences in elevation in West Vir- 
ginia and I am reminded very forcibly of the 
difference in the elevation at 5:00 o’clock in 
the morning and at 10:30 o'clock in the 
forenoon. 

I am reminded, too, of the discussion in a 
Pullman smoking compartment between a lot 
of traveling salesmen as to what was the best 
drink. One of them said, “Why, I think 
Scotch is the best drink.” Another said he 
thought Rye was; another said Bourbon; 
and another said he thought Tennessee corn 
whiskey was the best. There was a man over 
in the corner, whom they noticed hadn’t said 
anything, so one of them turned to him and 
said, “Stranger, what do you think about it?” 

He said, “I have never drunk any of those 
things but I think ice water is the best 
drink.” 

They said, “You say you have never drunk 
any rye, or Scotch, or Bourbon, or corn 
whiskey?” 

He said, “No.” 

“Hell! You don’t know anything about 
ice water.” (Laughter). 

As your President has explained to you, I 
am here with a serious topic. I never know 
how to name one of these brain children. I 
don’t know that the topic describes what I 
am going to talk about because, briefly, I 


am going to talk about our American democ- 
racy and the threats that are abroad in the 
world to that democracy; and, because “de- 
mocracy” is an abstract term and because all 
of us are leery of abstract terms since we 
read Stuart Chase’s “Tyranny of Words,” I 
am going to give democracy a simple defi- 
nition so that it may mean to you the same 
thing that it means to me as I discuss it this 
morning. 

I am going to define it as meaning only 
two things: First, the right to think, be- 
lieve and say, within the bounds of decency 
and propriety, what we please, without the 
risk of being thrown into an internment 
camp or executed, unless after a fair trial; 
and, second, the right to be governed by 
representatives of our own choosing, selected 
in reasonably fair elections. 


So defined, it is one of those things that 
we in America have cherished and it is one 
of those things that we have thought were 
permanent and that would continue through- 
out the world, growing stronger and stronger 
all the time; and we even fought finally a 
World War “to make the world safe for 
democracy”. 


Unfortunately, the peace treaties that 
were signed as a result of that war had just 
the opposite effect, and it was unfortunate 
that those peace treaties had to be made, as 
all peace treaties are, in the atmosphere of 
the war which they ended. When the dele- 
gates of the Allied and associated powers 
met in Versailles to frame the peace treaties, 
the passions of the war hadn’t subsided and, 
unfortunately, the peace was neither a peace 
of justice nor a peace of force, or, perhaps 
what is more correct, it was a little bit of 
both and not much of either. 

When the representatives of the Allied and 
associated powers met there, there was diver- 
gence of opinion between the realists and the 
idealists, between the French and British on 
the one hand and Woodrow Wilson with his 
ideal of the League of Nations on the other; 
and the practical. statesmen of Europe who 
were in that peace conference gave as a sop 
to Wilson the League of Nations in order to 
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gain his acquiescence in the more practical 
settlements that were made there. 

Out of that treaty came the new Baltic 
states, the reconstituted Kingdom of Poland, 
a greatly enlarged Rumania and Jugo-Slavia, 
taking territory from Russia and destroying 
the economic unity of Austria; and the de- 
sire for military frontiers, such as the Su- 
deten Mountains in Czecho-Slovakia and 
the Carpathian Mountains in Transylvania, 
and the desire for outlets to the sea, such as 
Memel, and Danzig and the Polish Corridor, 
although Wilson had announced his idea of 
self-determination of nations, created new 
racial minorities, even though the treaties 
solved many of the minority problems of 
Europe. 

Each of these new countries, and the old, 
too, at the time when the treaties were 
signed, had a dread of the spread of Russian 
bolshevism and a fear of a resurgent Ger- 
many, and so each country, because it was 
jealous of its neighbors and wanted within 
its borders all of those of its nationality, un- 
dertook to become nationally self-sufficient. 


France, which had the greatest fear of a 
resurgent Germany, undertook to set up a 
series of military alliances among the new 
states, while England, who looked askance 
at the growing power of France, sympathized 
with the plight of Germany. Thus there 
came about a divergence of opinion between 
France and Britain and a series of crises. All 
over the world there was confusion of thought, 
differences of opinion and uncertainty of 
opinion as to differing social and economic 
ideologies, as to realism and idealism in in- 
ternational affairs, and as to whether or not 
disarmament or rearmament was the best 
way to preserve peace; and out of that con- 
fusion and uncertainty of thought there was 
confusion and uncertainty in international 
relations. 

In all that confusion, the League of Na- 
tions existed as the legal implementation of 
the peace treaties. It insured the status quo. 
Perhaps if we had entered it, or if it had 
been administered in accordance with Wil- 
son’s idealistic dream, it might have ironed 
out the troubles of the world, with the United 
States acting as a kind of impartial umpire. 
But we didn’t enter the League and then, to 
add to the confusion, there was the attitude 
of the responsible statesmen of the world to- 
ward the League. There were idealists like 
Lord Robert Cecil, who looked on the League 
as a means for peace and social justice, but 
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generally the statesmen of Europe looked on 
it as at best a place for old style diplomacy. 
The smaller states supported it as insuring 
their frontiers. The French regarded it as an 
instrument of French national policy and 
the British Tory statesmen looked on it as a 
good place for idealistic cranks to blow off. 
And so the League did not accomplish its 
purpose. 

While all of this was going on, there de- 
veloped in Europe a new idea in politics and 
government, a very remarkable one, that 
those of our past generations perhaps could 
hardly realize, and that was the tendency 
toward dictatorships ard authoritarian gov- 
ernments and totalitarian states. First, in 
Russia, when Lenin came to power, finally 
succeeded by Stalin; and then Italy, when 
Mussolini came to power in his Fascist Italy; 
and later when Hitler came to power in his 
Nazi Germany; and in other countries, too, 
the same tendency. I remember not very 
long ago, some year or so, seeing a map of 
the world on the Mercator projection, on 
which all the countries that were strictly 
authoritarian or totalitarian were in black 
and all those countries that tended toward 
authoritarian-totalitarian states, where the 
government controlled the education of the 
youth and the means of comunication, like 
the press and the radio, were hatched in 
black lines, and only the democratic coun- 
tries were left in white; and when I looked 
at that map, the only ones in white were the 
United States, the British Commonwealth of 
Nations and the Nordic states of Norway, 
Denmark, Sweden and Finland, and the 
states of Holland, Belgium and France, and 
those, too, have fallen since; and this new 
development in the world has, as Rauschnigg 
has said, been a real revolution, a revolution 
not only of force but a revolution in men’s 
ideas, a Revolution of Nihilism, as Rausch- 
nigg calls it. 

Couriously enough, though most of us have 
only recently recognized it, there is no real 
distinction between Soviet communism in 
Russia and the system of Nazi-ism in Ger- 
many and Fascism in Italy. They are just 
opposite facets of the same thing. In each 
of those countries there is a dictator whose 
whim is law and in whom is vested all legis- 
lative, executive and, if he wishes it, judicial 
functions. In each of those countries, con- 
trary to our democratic theory, where the 
state exists for the individual, it is held that 
the individual exists for the state; and it 
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matters not what need the government may 
have of the individual, he must sacrifice him- 
self to it, and the dignity of the individual, 
which has been growing throughout the years 
when democracy has developed, has been 
completely destroyed. 

In each of those states, too, the govern- 
ment controls the education of the youth and 
all of the means of communication. In each 
of those states, the dictator came to power 
through the use of a private army of his 
own, the Black or Brown Shirts or whatever 
color he most fancied; and in each of the 
states the will of the dictator is enforced by 
internment camps, exile, if a person is lucky 
enough to have that instead of internment, 
and execution; and that has grown up and 
the impact of that idealogy has extended 
even into our own Western hemisphere. 


And so, in the confusion that exists and 
particularly, in the democratic countries, the 
difference of opinion among the reactionaries 
and the radicals, or among the conservatives 
and the liberals if you prefer those terms, 
led to a vacillation in national policy on the 
part of the great democracies of France and 
England; and all the time that the totalitar- 
ian states were gaining their power, there was 
that vacillation of thought and uncertainty 
of opinion; and all the time the dictators 
were growing stronger, with their cynical dis- 
regard of human rights. And it is surprising, 
in the light of hindsight, to those of us who 
have read the unexpurgated edition of Mein 
Kampf, Hitler’s book, in which he sets out 
his program, it is surprising to think how 
blind the statesmen of Europe were, because 
in that book, Hitler not only sets out his 
plans but his program for the accomplish- 
ment of those plans. Perhaps those plans 
and the programs were so incredible that we 
can hardly blame the statesmen of Europe 
for not believing them. 

In that, he sets out—and in the docu- 
mented reports of Rauschnigg, it is elab- 
orated in the book, “The Voice of Destruc- 
tion”’—he sets out exactly what he was 
planning to do. He says he is going to de- 
stroy the democracies; he is going to do it 
one at a time, or, as someone has called it, 
he was going to do it through conquest by 
confusion. In each case he was going to 
take one democracy, feeling that it was slow 
to act, that it wouldn’t wake up; he was 
going to create differences of opinion and 
disorder by propaganda and, while he doesn’t 
so designate them, by fifth columnists in the 
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country. Then, while the others stand by and 
watch, he was going to destroy that particu- 
lar one and then go to the next. And in 
this book he tells about his own ideas of 
propaganda and, while the book is a bit 
wordy and verbose, in practical effect he says 
just this—that the best propaganda is a lie, 
provided you make it big enough, provided 
you make it simple and provided you repeat 
it often enough—and that is exactly what 
he has done in each country. 

And so the unbelieving but credulous 
democracies stood aside and watched the dic- 
tators come to power, watched Hitler invade 
the Rhineland in violation of the Treaty of 
Versailles, in 1936, after he had been cov- 
ertly rearming for two years. 

The French general staff, as we know now, 
advocated a preventive war when Hitler 
marched into the demilitarized Rhineland 
and, of course, had that war been then 
fought, the Germans would have been de- 
feated. In fact, we know that Hitler’s 
armies had instructions to retire if there was 
any French reaction. But, of course, you 
can’t test foresight in the light of hindsight. 
The French government, the people, didn’t 
want war; they didn’t dare to fight it; pub- 
lic opinion would have been against them; 
and so they let the oportunity go by. 

Then, again in violation of the treaties, in 
violation of solemn assurances, Hitler 
marched into Austria and that became a part 
of the German Reich. 


And then, again professing each time that 
he wanted nothing further, Hitler began to 
move against Czecho-Slovakia, first Su- 
dentenland, and finally, through Munich, he 
received that. Then, the very next spring, as 
most of us knew would be the case, he 
marched into the rest of Czecho-Slovakia 
and took that over. And then the great 
democracies began to wake up; France and 
Britain began to try to build their peace 
front. Hitler moved against Poland and the 
Great War began, and then successively we 
have seen Poland destroyed, folowing Aus- 
tria and Czecho-Slovakia, and then Hitler 
moved into neutral Denmark, which he had 
promised in solemn treaties and, only a 
month or so before he moved, had reaffirmed, 
would be respected in its neutrality and 
would not be attacked. And then into Nor- 
way; then into Holland; then into Belgium, 
and finally came the destruction of the great 
Republic of France. Thus, some ten inde- 
pendent nations, most of them true democ- 
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racies, have gone down, one after another, 
and we have sat by and watched this thing 
happen throughout the world. 

We know the threat that it is to us; and 
it is a real threat. I have said many times, 
and I say it not as a figure of speech at all, 
that I am just as scared of what is going to 
happen if Hilter wins this war as I would be 
if a bunch of gangsters were threatening to 
kidnap my wife and children, and it has been 
gangsterism and thuggery in every one of 
those countries from Austria on through 
Czecho-Slovakia and the rest of them. 

One of the first things that the Nazis have 
done has been to rob the gold reserves of 
those countries to bolster their own currency 
in international affairs. It is bank robbing 
just as much as any gangster or thug who 
robs a bank in this country. And that is a 
threat to us. And I am afraid that the 
greatest danger to us in all of that may be 
that we, notwithstanding the picture we 
have before us and our knowledge of Hitler’s 
conquest by confusion, may have the same 
differences of opinion in this country, the 
same desire to appease an unappeasable 
monster that they had in other countries, and 
I am afraid that we may pursue a policy of 
appeasement in this country and proceed 
from petty Munich to petty Munich until 
finally we have to fight, perhaps after it is 
too late. 

I offer, just briefly, this picture if Hitler 
should win, if England should be forced to 
her knees and the British fleet lost, the 
British fleet on which has been based our 
own military and naval policy almost from 
the beginning of our country. 

I point you to South America. In many 
of the South American countries, there are 
not only large German and Italian popula- 
tions but there are already semi-dictator- 
ships. And it is just so logical, if Hitler wins 
this war and if Germany and Italy and 
Japan, too, undertake to dominate the trade 
of South America, that they do so, that I 
don’t know what we can do to prevent it. 
They have gone to a system of international 
barter in Europe. Germany is the greatest 
workshop and factory in the world. Without 
regard to maximum hours or minimum wages, 
with labor unions completely destroyed, the 
laborer and the employee in Germany not 
only works at the task which the government 
prescribes but the government tells him in 
what community he shall work and at what 
kind of job he shall work; and the employer 
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has just as little freedom of opportunity. A 
man may be making something, some kind 
of machines, but if the government tells him 
to, he converts his plant into some other sort 
of a factory. And of his profits, 6624 per 
cent of them are paid in taxes and the other 
331% per cent goes as enforced loans. 

And, actually, there is no real private 
property in Germany any more than there is 
in Russia. The great manufacturing indus- 
trialist is just in control of his properties. 
He is somewhat in the situation I used to be 
in when as a boy I spent my summers on a 
bluegrass farm in Kentucky, at my grand- 
father’s. Always when I went there, I was 
given a calf or a pony or a horse, which, with 
the help of a little nigger, I took care of, and 
I claimed it and called it mine and I showed 
it around at the country fairs. But I couldn’t 
dispose of it or sell it. I just claimed it. And 
that is all the great property owners of Ger- 
many and Italy can do now. They can’t get 
their money out of their property or out of 
the country. There are several different sorts 
of money. They are told exactly how they 
shall spend it and so forth, and all they do 
is to have the temporary use of it and claim 
it at the time. 

And then, along with all of this, of course, 
has come the complete destruction of civil 
rights as we know them in this country. And 
when it is over, if Hitler should win, Hitler, 
with that great manufacturing country and 
the organization of the dictator states, will 
necessarily control the trade of South Amer- 
ica and, I fear, of the world. 


It is true that the South Americans would 
rather buy our automobiles and our tractors 
and our other machinery, but they can’t pay 
for them except in agricultural and meat 
products, and we won’t let these come into 
this country; and Hitler has discovered a 
wise thing, that all international trade, no 
matter what may be the basis of the cur- 
rencies of the world, is really ultimately 
barter. Money is just a token to facilitate 
the transaction. And so Germany and Italy 
and Japan, who need the agricultural prod- 
ucts of South America and who have the 
manufacturing products to exchange and 
swap with them, will necessarily control the 
world trade there, no matter what we may do 
about it. 

And along with commercial penetration will 
go, as always has been the case, the ideologies 
of these totalitarian states, will go not only 
economic penetration but political penetra- 
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tion. Every salesman, every consular and 
diplomatic agent, will be a propagandist for 
the totalitarian idea. We are likely to wake 
up and find we not only do not have the 
trade but that the great air lines are con- 
trolled by Germany and that the great air 
bases, that are used for civilian aviation, are 
suitable for military aviation. As was re- 
cently threatened in the Argentine and had 
been planned in Uruguay, until we sent our 
cruisers down there, there may be a revolu- 
tion on the part of these great German popu- 
lations there and we may find Germany in 
control. And what are we going to do 
about it? 

And then, when Holland entered the war, 
that, too, brought a great risk to us. In the 
first place, a Holland-controlled government, 
or a German-controlled Holland government, 
or a German-French controlled government, 
might undertake, regardless of legal theory, 
in practical effect to give Hitler control of 
Dutch Guiana, French Guiana, Martinique, 
perhaps. 

And then Japan has been looking askance 
at us, looking with longing eyes to the Dutch 
East Indies. Japan, too, is a great manu- 
facturing country, a manufacturing country 
that needed several essentials. One of them 


was customers for her factories, but by in- 


vading Manchukuo and Northern China, she 
has provided herself with 300,000,000 cus- 
tomers. But she still needs essential raw ma- 
terials, the principal ones of which are right 
at hand in the Dutch East Indies. She still 
needs an outlet for her surplus population 
and it is there in the Philippines and in Aus- 
tralia and New Zealand. 


Our State Department and our army and 
our Navy have been aware of the fact that 
there is a constant threat there to us. We 
get a large part of our rubber and a large 
part of our tin from the Dutch East Indies. 
That is why we have kept our fleet mobilized 
in the Pacific. That is why we are anxious 
to have the use of the Singapore base. 
Doubtless, if Japan is convinced that we will 
not permit her to seize the Dutch East 
Indies, there will be no chance of a war. 
And probably, too, if we are going to in- 
fluence peace, we have to run the risk of 
war. But we should certainly let Japan know 
that we will not permit her to seize the Dutch 
East Indies, for to permit her to do so would 
be the same folly that France and Britain 
committed when they let Hitler move into the 
Rhineland. And if we let Japan know we 
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will not permit her to seize them, there will 
never be a war about it, because with our 
fleet based on Singapore, 2500 miles away 
from the Japanese base, and with the neces- 
sity of Japan maintaining its comunications 
with China, where she has 1,500,000 troops, 
there wouldn’t be a chance of Japan success- 
fully seizing the Dutch East Indies. She 
would have to first fight a great naval ac- 
tion with our fleet near its own base and, 
until she fought it, our light cruisers could 
interrupt her communications and run when 
her heavy ships came up and choose the ulti- 
mate place of that great naval battle. For 
that reason, there would be no chance of 
Japan fighting. But if she does get the Dutch 
East Indies, then something will be bound 
to happen to the Philippines, to Australia and 
New Zealand; and finally we will be involved 
in some war with Japan which we may have 
to fight near the Japanese bases and far away 
from our own. 

The only consistent foreign policy we 
have had for generations in this country has 
been the Monroe Doctrine. It is a fine doc- 
trine from our standpoint; and if we have 
the penetration of these Latin-American 
countries, if the totalitarian states acquire 
their trade, if we see them seizing naval 
bases, our answer, of course, is hemisphere 
defense. We can’t defend our own country 
except by defending the Western hemisphere 
and it is a wise thing to have acquired these 
bases that we are recently acquiring, so as 
to increase the range of our own defensive 
and bombing planes. And we need such bases 
all the way from Iceland, to Greenland, to 
Newfoundland, down into the Caribbean and 
off the East of Brazil; and we must, of 
course, be aware of the menace to us in that 
series of islands owned by Portugal and 
Spain, the Azores, the Madeiras, the Canary 
Islands and the Cape Verde Islands. And 
when German agents went to Dakar, the 
French Colony in East Africa, very wisely 
our state department immediately established 
a consulship there so as to have eyes and 
ears open and reporting to us what was hap- 
pening, because Dakar, on the shoulder of 
Africa, is only 1600 miles from the shouldér 
of Brazil and it is the jumping off point for 
any invasion of this continent. 

Our State Department and our army and 
our navy are aware of these problems, and 
yet those of us in this country, too many of 
us, sit back and think it can’t happen here. 
There is too apt to be the same divergence 
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of opinion in our own country that there 
has been in others and I say, wake up, Amer- 
ica! Let’s face the realities of the situation 
and let’s be patriotic. We have gone about 
building a navy, rebuilding a navy; we have 
passed conscription; we are going to have 
ships and planes and tanks. But it is not 
enough to have them. We have got to have 
the men to man them. And it is not enough 
to conscript them. We must have our youth 
believing in America. 

We of our generation, as I believe, have 
been responsible for a changed attitude on 
the part of the youth of America. Books like 
those of “All Quiet on the Western Front” 
and Hemingway’s ‘Farewell to Arms” have 
debunked war to where our college students 
feel, “Why should I fight?” 

I was talking to my little boy, a son of a 
long line of ancestors who fought for this 
country, and he said, “I don’t want to be a 
soldier. I don’t want to get killed or hurt. 
Why should I get killed or hurt?” 

Of course, he is a little boy about 11 years 
old and I hope before I get done with him 
to see to it that he has a different idea. But 
it is there, and if we don’t watch it and 
change our attitude, when we have de- 
bunked all the things that we hold dearest 
and we have got that sort of attitude among 
our youth, particularly, but among Ameri- 
cans in general, of not taking anything seri- 
ously—if we don’t watch, our country may 
be endangered. 

I had, as your President said, the oppor- 
tunity to be educated at the Naval Academy 
and I remember Evening Colors there, when 
the Flag fluttered down, and when it went 
aloft in the morning; and later I was in the 
army and I saw the Flag come down at Re- 
treat and heard “The Star Spangled Banner” 
played and got that little ticklish feeling that 
runs up and down your back when you listen 
to fine music and think of fine things; and 
I got a sort of an idea of taking this country 
of ours a little bit seriously. 

I remember not long ago going to Valley 
Forge, one of the shrines of America. There 
was a great group of high school children go- 
ing in and out of the different places and 
they were saying, “Well, this is where George 
did this and that” and manifesting just a 
perfect sort of attitude of irreverence and un- 
restraint. I think we need to do a little 
something to change that attitude. We have 
over-debunked our great men. We have got 
to do something to educate our youth into 
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a feeling of the glory and the grandeur and 
the fineness of this country of ours. That 
is up to us, because we are the ones who have 
made it necessary. 

And then we are not only threatened with 
the foreign situation, but we have our own 
domestic problems, and it has been terrible 
at times to look back during the last eight 
or ten years and realize some of the things 
that have happened, some of the changes, 
maybe necessary, that have been taking place 
in our Own government. 

And so I think that if we are to insure 
America’s future, we have not only got to 
insure it against foreign foes, we have not 
only got to insure it by a program of re- 
armament and national defense, but we have 
got to think about the domestic situation con- 
stantly. And there are certain things that 
we must, if we are to save our democracy— 
and I define it only as I defined it simply at 
the beginning of this talk—there are certain 
things I think we must do at home. 

In the first place, if we are going to save 
our democracy, we have got to make democ- 
racy work, sociologically, economically and 
politically. We have all been aware of the 
so-called economic anomaly, when we were 
burning wheat in Kansas and the Western 
part of Canada and destroying coffee in 
Brazil, when cargo boats were rusting in 
Glasgow and Liverpool and the other ports 
of the world, and people were starving in the 
Orient. That just doesn’t make sense. 

And then we have seen one class of our 
population have more wealth than was good 
for themselves or their children and more 
leisure than was good for them, while mil- 
lions of another class were out of employ- 
ment and couldn’t even make the money to 
acquire the necessities, some of them, much 
less the amenities of life. 

And then we are constantly decrying in this 
country the incompetency and _ inefficiency 
of government, and yet most of us don’t do 
anything about it; and if we are going to 
save our democracy, we have got to feel some 
individual responsibility in all of that. Our 


forefathers shed their blood for the right of 


suffrage and our theoretical right to vote is 
one of our most cherished possessions in this 
country; and yet in every election only a 
fraction of those who are eligible to vote 
actually go to the polls and vote. 

We constantly talk about the incompetence 
of public officials, and yet you can’t get a 
successful man to stand for office unless he 
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is a politician. And then, when campaigns 
are on, how often do we vote for the best 
man? Aren’t we too much inclined to vote 
for the man that we are closest to and that 
we think we can get something out of if he 
wins? And we are calloused to election 
frauds, especially if our own candidate is the 
beneficiary. 

And then how often do some of our busi- 
ness friends contribute to the campaign fund, 
not of the man they think is the best can- 
didate but the man they think they can get 
the most out of? And then, lest they may 
have been mistaken and guessed wrong, they 
go around and make a smaller contribution 
to the other candidate. 

And then we complain about our juries. 
They are performing the greatest function 
of government that of administering justice. 
Somebody has said that justice is the highest 
function of Deity Himself. And yet you try 
to get these business men to serve on a jury 
and they are as full of excuses and doctor’s 
certificates as a dog is of fleas. And that 
is happening all the time. 

And then, in the second place, if we are 
going to save democracy, let’s be on our 
guard against the will to power. All these 
dictators have that will to power and if we 
don’t watch out, we may have it here. “It 
can’t Happen Here?” But down in Louis- 
iana not very long ago, Huey Long was just 
as much a dictator as Mussolini or Hitler. 
His ambitions transcended the borders of 
Louisiana and if he hadn’t been assassinated, 
he might now be as much a dictator as Hitler 
or Mussolini. 

John L. Lewis might have ridden his wave 
of demagogic popularity. He too has the 
temperament for a dictator, the desire for it, 
no doubt, and he might have found some of 
the big industrialists that would have played 
ball with him, just as the industrialists in 
Germany played ball with Hitler, and maybe 
they would have helped finance him. That 
is the way Mussolini and Hitler both came 
to power, with the support of the industrial 
and financial class; and after they got in, 
then they double-crossed them. They found 
it easy to do so. Maybe some man now un- 
known, just as Hitler and Musolini were un- 
known when they came to power, may be on 
his way to a dictatorship in this country, 
and we had better watch our step and be on 
the alert whenever we see evidence of the will 
to power. 

Let’s watch these state and city political 
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machines. Sometimes, we are to prone to go 
along with them, lest by opposing them we 
may hurt our business or provoke reprisals. 
Yet the will to power of the political boss 
may tend toward ultimate dictatorship. 

And then, by all means, let’s be aware of 
our tripartite scheme of government and its 
theory of the complete separation of the leg- 
islative and executive and judicial functions. 
(Applause). And we have seen many of the 
recents acts of Congress that overlook that 
point; but if we can just keep that separa- 
tion, it will be one of the defenses of our 
democracy. 

Recently, it was quite disturbing to me to 
note that a number of candidates for Con- 
gress were running on the platform “I am go- 
ing to vote for any measure the President 
wants,” thereby pledging themselves to give 
the President an influence in the Legislative 
branch of the government, which the Con- 
stitution never intended. And I have occas- 
ionally seen letters written by Congressmen 
on the subject of the Wage and Hour Law 
and the Wagner National Labor Relations 
Act, which say in effect: “I know there are 
bad features in these Acts and that they need 
amendment, but the President wanted them 
passed and I had to go along with his wishes 
in order to get things for my constituents,” 
thereby again indicating executive influence 
and control of the Legislative branch of the 
government. 

And then, let’s don’t forget our dual form 
of government, the sovereignty of the federal 
Union and of the state. (Applause). That, 
too, is one of our safeguards. And did you 
ever think that in any other country, if there 
is a revolution that overthrows the govern- 
ment, the government is just overthrown; but 
if we had a revolution in this country that 
overthrew our federal government, there would 
still be the 48 sovereignties of the states and 
they might carry on. (Applause). 

And then, too, I am glad of our two-party 
system in this country. Though nominally 
a lifelong Democrat, I didn’t like to see the 
Democratic Party win as overwhelmingly as 
it did in the last presidential election. So 
long as we have two parties and the great 
independent vote throws its weight first one 
way and then another, democracy may be 
saved in this country. In every country where 
there is a dictator, there is only a single 
political party with all opposition parties 
banned by law. 

And then we mustn’t forget this, either. 
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We have got to continue a program of social 
amelioration and relief, however, distasteful 
the way it may have sometimes been handled 
in the past may be to some of you. The 
greatest fear I have in this country is not of 
Communism, not of the radicals getting con- 
trol, but lest in the swing of the pendulum 
we may go to reaction, when there may be 
unrest and disorder in some of the great in- 
dustrial centers, and then, out of our fear of 
Communism—and I don’t believe we are ever 
going to have Communism in this country— 
but out of our fear of Communism we may 
be willing to let the government seize extra- 
legal or unconstitutional powers. Some of 
us would say “We need a strong man,” and 
would be willing for some one we thought a 
strong man to seize extra-legal or extra-con- 
stitutional powers. 

Every one of these dictatorships, as you 
read the history of them, came to power by 
reason of the government which preceded 
them seizing extra-legal and extra-constitu- 
tional powers. The Bruening government in 
Germany was wholeheartedly committed to 
the democratic constitution of Weimar, and 
yet, to keep Hitler out, they seized extra- 
legal powers and they made it easy for Hitler 
to come along and seize them when he came 
in. So let’s be on our guard against that. 

And then, and to me almost more import- 
ant than anything else, let’s safeguard our 
Bill of Rights, and particularly the right of 
freedom of speech. I hold unreservedly to 
the famous aphorism of Voltaire: “I don’t 
agree with a thing you say, but I would give 
my life for your right to say it.” (Applause). 
And if we are going to safeguard democracy, 
we are going to have to remember that—and 
it is sometimes difficult to do it, you know. 
You let some Communist or radical apear in 
your home town and be advertised to speak 
on the public square and the American Legion 
and a lot of you fellows right here would say, 
“Run that radical out of town. He ought 
not be allowed to speak.” Yet if you can 
run him out of town and keep him from 
speaking, when he and others of his ilk reach 
the same point of power, they can keep you 
from thinking and believing and saying what 
you please. 

I was shocked sometime last spring to read 
a little article in the New York Times tell- 
ing about an address that Elliott Roosevelt, 
the President’s son, made out in Cleveland. 
After the address, as the paper reported there 
was a question and answer period. Some- 
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body asked him something about Dies and 
the C. I. O. and he said, “Well, I think we 
ought to have a housecleaning in the Na- 
tional Labor Relations Board”—and I am for 
that, too—“But,” he said, “John L. Lewis 
says he is going to give $250,000 to beat 
Dies for re-election, but if any C. I. O. 
propagandist comes out to Texas, they will 
run him out in short order, and they know 
how to do it out there.” (Applause from 
Texas delegate). 

Well, now, I don’t know what you are ap- 
plauding about, but that is just exactly what 
I don’t think. If Texas can run a propa- 
gandist out that they don’t like and if we 
applaud their doing it and are in favor of 
doing it, then somebody who doesn’t like 
what I am saying from this platform can run 
me out and can run you out, too. (Ap- 
plause). 

The only safeguard any of us have got for 
our cherished freedom of speech is to rec- 
ognize the right of the other fellow to say 
what he pleases so long as he is not preach- 
ing violence or the overthrow of the govern- 
ment; and if we don’t recognize that right 
on the part of the other fellow, then when 
he comes to power, he won’t recognize it on 
our part and our freedom of speech is lost. 
And if we can’t believe and think and say 
what we please, our democracy is gone. (Ap- 
plause). 

And then, the last thing—and I am nearly 
done now—there is the matter of our own 
attitudes. We have all got different tem- 
peraments. In the first place, some of us 
are optimists and some of us are pessimists; 
and I remember a humorist who described an 
optimist as “A man who saw light in the 
dark where there wasn’t any light, and the 
pessimist as the man who blew it out.” 
(Laughter). 

And then, for another thing, we are all 
temperamentally either conservatives and re- 
actionaries or we are liberals or radicals or 
whatever you want to call us. I remember 
somebody defined a reactionary as “A man 
who doesn’t believe anything was ever done 
right the first time,” and I would like to add 
to the definition by defining a radical as “A 
man who doesn’t believe anything has ever 
been done right heretofore.” Regardless of 
definitions, we have all got temperamental 
slants. 

Personally, I like to think of myself, even 
if it be a contradiction in terms, as a liberal 
conservative. What I mean by that is a man 
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of moderate mind who takes a middle of the 
road attitude and steers his course between 
the two extremes. To me one of the trag- 
edies of modern life is that there is no place 
for the true moderate, the true liberal and 
the middle of the road man. He gets squeez- 
ed in between the extremes of one side or the 
other and he has his choice of two things, both 
of which he regards as wrong. That was one 
of the tragedies of Spain and the revolution 
there. Actually, the Rebublican government 
of Spain was middle of the road Democratic 
Republicianism and the loyalists wanted to 
maintain the Republic; they were for liberal 
reforms. And yet, when the revolution came, 
the Franco reactionaries and the impact of 
their ideas drove the true middle of the road 
liberals in the loyalist government to where 
they had no place to go and the anarchists 
and syndicalists and radicals of all sorts got 
control of the Republican government of 
Spain and the true middle of the road man 
had his choice of one extreme or the other. 
I knew a great many of them and some of 
them who were members of the Cortez said 
to me, “I am really a man without a country, 
because I can’t go with either extremist and 
I am suspect by both.” 

So I am appealing for more middle of the 
road people, men who are independent, men 
who can put their country’s good above their 
own self-interest and, what is harder to do, 
above the interests of the class to which they 
belong. Men who are going to look at this 
country patriotically, men who are going to 
face things as they are, with realism. 

And we are going to have our differences 
of opinion. I have been reading in the news- 
papers where many people thoughtlessly say 
it was the Blum government in France that 
destroyed France, the Popular Front govern- 
ment. It might be a debatable question, I 
don’t know, but I was in France myself after 
the overthrow of that government. All my 
friends in France are probably among the 
reactionaries, yet I say to you quite frankly 
that, in my humble opinion, it was not the 
radicals in France that destroyed France but 
it was the reactionaries, the great industrial- 
ists and the great business men, who couldn’t 
see beyond their own self-interest and their 
own class interests. 


And I see signs of that abroad in this coun- 
try. Men will say, “Well, if Hitler wins, 
we are going to have to trade with him; we 
are going to have to deal with him.” And 
men who maybe don’t like the President, are 
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so down on the President—and there are 
many of his policies of which I don’t ap- 
prove. (Applause). I don’t want to bring 
politics in here, but men will say, “I would 
rather have Hitler than to have Roosevelt.” 

Well, now, that is a thoughtless thing to 
say and you are terribly wrong and if you 
ever get Hitler, you will certainly find you 
are terribly wrong. And so we have got to 
watch that. 


And we have got some Fifth Columnists 
in this country. I am not worried about the 
actual Nazi agents; they are not going to get 
anywhere. The people I am worried about 
are the unconscious Fifth Columnists, the 
people who can’t see clearly and don’t know 
what they are talking about, people like 
Lindbergh, for example. I heard him make 
all his speeches and I am sort of like some- 
body said in the Senate. He may be all right 
to advise us on technical problems having 
to do with aviation, but he has no more busi- 
ness advising us about foreign policy, than 
has “Wrong Way” Corrigan or any other 
aviation mechanic. “Wrong Way” Corrigan 
just flew the wrong way, but Lindbergh is 
advising the American people to take the 
wrong way. He talked to them at the time 
of the repeal of the embargo and several times 
since; and every speech he has made, if 
Hitler had written it himself, it couldn’t have 
suited Hitler any better. (Applause). 

Talking about selling the Allies defensive 
weapons but not offensive weapons! He 
ruined himself with me right there. A man 
who dosn’t know that a weapon is both of- 
fensive and defensive, every weapon, and 
that its only distinction is in its use, is not 
competent to advise us about American 
Foreign policy. A bombing plane, if it is 
going to be used by an aggressor, or a tank, 
a machine gun or anything else used by the 
aggressor is an offensive weapon; but if you 
use the same weapons to repel him, they are 
defensive weapons. English bombing planes 
flying over Berlin and trying to destroy 
German air bases are defensive weapons; and 
if a burglar enters my house and he has a 
.45 Colt, it is an offensive weapon; but the 
exact duplicate of that that I use to repel 
him is a defensive weapon. That bird ruin- 
ed himself with me right then, and he has 
been getting worse all the time. (Applause). 
Well, I guess, as far as he is concerned we 
can pretty well leave him to his mother-in- 
law, because she seems pretty well able to 
take care of him. (Laughter). 
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But there are some others of these birds 
in Congress who need a little attention and 
I am surprised that their constituents don’t 
attend to them. Of course, I admit that our 
Congressmen are really in a most difficult 
situation. I know of no more awkward at- 
titude than sitting on a fence with your ear 
to the ground. (Laughter). But we ought 
to have that in mind, now, and bombard them 
with letters telling them what they ought to 
do. Its our fault if our Senators and Rep- 
resentatives don’t represent us properly. 

And then these fellows all around us who, 
either because of ignorance or prejudice or 
whatever it may be, don’t see this thing 
straight. I have had occasion to make some 
talks like this around in mass meetings in 
county seat towns in Tennessee. After one 
such meeting, a man came up to me and said, 
“Do you know, in times of emergency, ignor- 
ance and prejudice and confused thinking 
are just as treasonable as overt acts?” And 
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we are having a lot of unconsciously treason- 
able talk coming over the radio from some 
people who ought to know better. 


Well, I have probably talked too long. It 
has been pleasant to be up here with you 
and I want in closing to go back to my idea 
of the middle of the road man, and to para- 
phrase an invocation that I heard not long 
ago. 

May God give us the courage to change 
those things that need changing, the serenity 
to accept those thing that can’t be changed, 
and the wisdom and the judgment to distin- 
guish between the two. And it is only by 
such courage, such serenity and especially 
by such wisdom and judgment that we can 
hope to save our democratic institutions and 
preserve them for our children and our chil- 
dren’s children. 

Thank you. (Prolonged applause as all 


stand). 


Comments by Clare M. Vrooman In Presenting Report 
of Life Insurance Committee* 


T IS interesting to note that in 1924 Mr. 
Harry Cole Bates, General Counsel of the 
Metropolitan Life Insurance Company, dis- 
cussed this subject before the Medical Sec- 
tion of the American Life Convention under 
the title of “Legal Aspects of Disability 
Claims”. 


At that time the disability feature was still 
relatively new to life policies. Prosperity 
was on the rise, we had not tested the dis- 
ability provisions in the crucible of hard 
times, and we were wont to believe that 
quantitative underwriting was the thing. At 
that time only eight life policy disability 
cases had been reported. Yet without fore- 
seeing the tremendous flood of such cases 
which followed (induced in many instances 
no doubt by depression situations), Mr. 
Bates made some observations and predic- 
tions which are still singularly appropriate. 
I take the liberty of quoting Mr. Bates: 


“The subject of total disability has been 
before the courts for many years under 
accident and health policies, and fraternal 





*(Report of Committee on Life Insurance ap- 
pears in July, 1940 Insurance Counsel Journal, 
page 12). 


benefit society certificates, and of late 
years under the disability provisions of life 
policies. Most of the adjudicated cases 
have arisen under accident policies, and 
we might expect, though I am not ready to 
say that we shall find, a more favorable 
attitude toward the insurer in the inter- 
pretation of this phrase under life policies 
than we should under ‘accident’ policies, 
because under an accident policy provision 
against disability is the primary purpose 
of the insurance, whereas under a life 
policy the protection against disability is 
incidental. 

“Considering the cases other than those 
arising under life policies, we find three 
lines of decisions as to what is total dis- 
ability, following: 

“First. What we may call the literal 
interpretation, where it is held that there 
can be no recovery if the insured is physi- 
cally able to follow any occupation at all 
regardless of his qualifications other than 
physical. 

“Second. The liberal interpretation 
holding that the claimant is entitled to re- 
cover if he is unable to follow his own 
occupation or one of the same nature or 
equally remunerative. 
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“Third. The reasonable interpretation 
holding that the insured is entitled to re- 
cover if he is unable to follow his own oc- 
cupation or any occupation for which he is 
fitted by native ability, experience or edu- 
cation. 

“The last, which I have called the rea- 
sonable interpretation, is the one which I 
believe is most likely to be generally 
adopted by the courts in the consideration 
of disability claims under life policies.” 


Mr. Bates said further: 


“T believe this review of the facts in the 
adjudicated cases sustains the definitions 
as set forth of what constitutes total and 
what permanent disability; namely, that 
total disability is such as to prevent the in- 
sured from performing his occupation or 
the substantial duties thereof, or any other 
occupation for which he is qualified by 
native ability, experience and education, 
and that permanent disability is such as 
will probably be permanent in the light of 
experience and medical science. These 
definitions may be helpful as a guide in 
the treatment of disability claims in re- 
minding you that in considering the ques- 
tion of total disability it is important to 
consider not merely the physical condition, 
but the circumstances of the insured, and 
that in considering permanent disability 
you must rely upon the reports of the at- 
tending physician, the local examiners and 
your own judgment as to whether in the 
light of the medical experience the disabil- 
ity will probably be permanent. 


“You will find your legal advisers more 
helpful in deciding the question of total 
disability than that of permanent disabil- 
ity, and I believe you will find that their 
judgment will be on the side of liberality, 
since they know that courts are human and 
that juries are, if not superhuman, at least 
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more human than the courts. Where there 
are differences between the courts of dif- 
ferent jurisdictions, it may be as well to 
adopt the interpretation prescribed in the 
more liberal jurisdictions and to see that 
your actuaries compute a premium suf- 
ficient to permit such liberality.” 


Comments of life counsel upon this Com- 
mittee’s report have indicated that careful 
underwriting has very often obviated the 
serious results suffered by some of the com- 
panies through judicial interpretation. I be- 
lieve it is safe to say that most of the com- 
panies today are either writing no disability 
insurance, or are writing it on a basis which 
practically prohibits its sale. It would be in- 
teresting to consider whether more carefully 
worked out disability provisions, plus greater 
care than was used in underwriting during 
the ’20’s, might again make possible exten- 
sive underwriting of this sort and assure in 
the future reasonable interpretation of the 
policy provisions by our courts. 

In closing I may say that Mr. Bates be- 
lieves that there is now a reversal in the 
trend of court decisions. He says: 


“This report is devoted to what it quali- 
fies as the ‘growing trend’ to apply the 
occupational test in total and permanent 
disability cases. While I deplore such hold- 
ings as much as you do, my own feeling 
would be that the trend is not growing, 
but, in fact, has reached its peak, and 
that there is a slight trend in the other 
direction. For example, I think the New 
York courts are straightening out what 
earlier difficulties they had and I think 
the Arkansas court in the Guinn case has 
indicated a change in its position. While 
Ohio must now be put in the category in 
which it is placed in the report, there are 
other cases pending in which we are hope- 
ful that there may be a reversal or modi- 
fication of its present position.” 
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